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The JAG JOURNAL is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 
service. The objective of the JAG JOURNAL is to 
acquaint naval personnel with matters related to the 
law and to bring to notice recent developments in this 
field. 

The JAG JOURNAL publishes material which it con- 
siders will assist in achieving this objective, but views 
expressed in the various articles must be considered as 
the views of the individual authors, not necessarily bear- 
ing the endorsement or approval of the Department of 
the Navy, or the Judge Advocate General, or any other 
Agency or Department of Government. 

Invitations to submit articles are extended to all per- 
sons, whether lawyers or laymen. Articles submitted 
should adopt an objective rather than an argumentative 
approach and should be written in a manner readily 
understandable by the lay reader. The JOURNAL will 
return unpublished manuscripts if so requested, but re- 
sponsibility for safe return cannot be assumed. No 
compensation can be paid for articles accepted and 
published. 





The issuance of this publication approved by 
Secretary of the Navy on 6 April 1961. 





REAR ADMIRAL WILLIAM C. Mott, USN 
Judge Advocate General of the Navy 





CAPTAIN ROBERT D. POWERS, JR., USN 
Deputy and Assistant 
Judge Advocate General of the Navy 





LIEUTENANT COMMANDER FRANK J. FLYNN, USN 
Editor 





For sale by the Superintendent of Documents 
U.S. Government Printing Office, Washington 25, D.C. (Monthly). 
Price 15 cents (single copy). Subscription price $1.25 per year; 
50 cent« additional for foreign mailing. 





NAVY LEAGUE AWARD FOR LEGAL WRITING 





Lieutenant William L. Craig, USNR, was pre- 
sented the Navy Lawyer Award for 1960 at 
ceremonies in Washington on 24 May 1961, 
during the 59th Annual Convention of the Navy 
League of the United States. 

Upon invitation of Mr. Frank Jameson, Presi- 
dent of the Navy League, Captain Robert D. 
Powers, Jr., USN, the Deputy Judge Advocate 
General of the Navy, delivered the citation 
accompanying the Award. 

An Award of $500 was given to Lieutenant 
Craig for his article entitled, “Double Jeopardy 
and Cumulative Sentencing in the Military” 
which was judged and selected as the best of the 
year, 1960, among published articles relating to 
the Law and the Navy. 

The objective of the Navy lawyer competition 
on published writings is to encourage merito- 
rious professional publication by Navy Law 
Specialists on active duty and to focus attention 
on Law as an important tool in the performance 
by the Navy of its Mission. 

Judges for the 1960 competition were Mr. Wil- 
liam L. Ellis, Deputy Administrator of the 
United States Courts and past President of the 
Federal Bar Association; Mr. Robert Seaver, 
formerly General Counsel and now International 
Legal Advisor for the Maritime Board and Com- 
mander, USNR; and Mr. James E. Palmer, Jr., 
Counsel for the House Subcommittee of the Sen- 
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ate Committee on Banking and Currency and a 
past President of the Federal Bar Association. 


THE 1961 COMPETITION 


The 1961 competition is open to any Navy 
Law Specialist, regular or reserve, on active 
duty and who has not previously received this 
award. To be eligible for submission in the 
competition an article must relate to any aspect 
of law in relation to the Navy, must have been 
written by an eligible Navy Law Specialist, and 
must have been published during the period 30 
June 1960 to 31 December 1961 in a periodical 
acceptable to the Awards Committee as having 
substantial circulation. 

Entry of an article in the competition may be 
made by the author or by any person desiring to 
nominate an article with the written consent of 
the author. 

No requirement is made as to length or form. 

Selection from the submitted articles as the 
“Best of the Year 1961” will be made by the 
judges on the basis of: 


(1) Overall reader interest. 

(2) Literary excellence. 

(3) Professional merit. 

(4) Contribution to the Navy. 

Additional details may be found in SECNAV 

NOTICE 1650 of 10 May 1961 (Subject: Navy 
lawyer competition on published writings on law 
sponsored by the Navy League). 
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CONFLICTS OF INTERESTS 


A Commentary 


By JOHN A. McINTIRE, ESQ.* 


lems related to the fiduciary nature of 

public employment are receiving current 
attention by all three branches of the Federal 
Government, Executive, Legislative and Judi- 
cial. The Supreme Court during the past term 
decided the case of United States v. Mississippi 
Valley Generating Co. (Dixon-Yates), a decision 
which in spite of political overtones in the con- 
troversy compels a re-examination of existing 
legal opinions and interpretations. The Comp- 
troller General has added further restrictive 
interpretations of existing law and several bills 
have been introduced in Congress for the pur- 
pose of clarifying or at least changing applicable 
legislative restrictions. The President has 
transmitted to Congress a recommended bill on 
the subject with a transmittal message strongly 
urging adoption. Congress is expected to hold 
hearings on the bills before it, including the 
President’s proposal and the earlier recommen- 
dations of the Bar Association of the City of New 
York. While it is generally recognized as a 
problem no one has as yet proposed a satisfac- 
tory solution for the confused, complex and 
inequitable restrictions applicable to retired mil- 
itary officers. 

Senator Kennedy during his successful 1960 
campaign for election to the office of President 
of the United States spoke on the subject of 
“Ethics in Government” on the campus of Wit- 
tenberg University in Ohio.1. The succinctly 
stated thesis of this address is appropriately 


Cems rea OF INTERESTS and prob- 





*Mr. John A. McIntire is the Consulting Attorney to the Judge 
Advocate General of the Navy and a part-time Professorial Lecturer 
in Law at The George Washington University, where he has been 
a member of the faculty since 1931. Mr. McIntire holds the degrees 
of A.B. and LL.D. from Wittenberg University, Springfield, Ohio 
and the LL.B. degree from the University of Cincinnati. Through- 
out his career as academician and practitioner Mr. McIntire has 
been closely involved with ethical matters relating to the Govern- 
ment. In addition to concern with ethics as a law teacher, he has 
had long tenure as Chairman and member of the Ethics Committee 
of the Federal Bar Association, and has worked with professional 
ethics and grievances problems of the American Bar Association in 
which he is an active member and has served in the House of Dele- 
gates. A past National President of the Federal Bar Association, 
Mr. McIntire is a member of the Bars of Ohio, District of Columbia 
and the U.S. Supreme Court. He is the author of several legal texts 
and a frequent contributor to legal periodicals and management 
journals on public law subjects. 

1. See New York Times, Oct. 18, 1960, p. 1. 


quoted as a reference point for evaluation and 
proposed revision of laws and regulations con- 
cerning the conduct of Federal employees. His 
statement was simple in terms and principle but 
far-reaching in scope and application: 


No officer or employee of the Executive Branch shall 
use his official position for financial profit or personal 
gain, or reveal to others for their advantage con- 
fidential information acquired through his position for 
he serves as a trustee of all the people. 


The Chief Executive has followed through on 
his Wittenberg theme (a) by emphasizing in 
press conferences and public statements the in- 
dividual responsibility of every public employee 
for a high standard of ethics in Government, 
(b) by putting into action his declaration that 
the Chief Executive is properly expected to 
point the way in this direction by his own ex- 
ample, (c) by appointing a special commission 
to study and report to him of the subject of con- 
flict of interest legislation, and (d) by recom- 
mending with a special message to Congress 
adoption of a draft bill to revise the conflict of 
interest laws. This active interest of the Presi- 
dent coupled with similar attention by Congress 
as well as intensive study by bar associations ? 
may well produce a much needed overhauling of 
the laws and regulations. 

The ethical standard as formulated by Presi- 
dent Kennedy presents no problem to the aver- 
age Federal employee, be he military or civilian, 
executive, professional, or clerical. In fact, the 
concept is taken for granted by most employees 
without much positive thought. The average 
employee works in an environment wherein he 
is not faced with a temptation to violate his 
trust. Should temptation be presented, how- 
ever, his resistance is instinctive. The loyal 
dedication of the large body of individuals 
serving the public, both military and civilian, 
being normal, is not “news.” Proper perspec- 
tive, however, calls for reiteration of this fact 





2. See CONFLICT OF INTEREST & FEDERAL SERVICE, The Bar 
Association of the City of New York, Harvard Press 1960; Report 
of Subcommittee on Government Operations, U.S. Senate, Organiz- 
ing for National Security, The Private Citizen and the National 
Service, 87th Cong., 1961; Washington [D.C.] Evening Star, 13 


Mar. 1961, p. A-2. 
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lest pre-occupation with the atypical give rise to 
an inference of general corruption calling for 
drastic corrective action. This is particularly 
illustrated in the case of retired military offi- 
cers. In the report of his Subcommittee investi- 
gating the activities of retired military officers 
in selling to the Government, Congressman 
Hébert specifically stated “we found no instance 
in which the law had been violated.” He never- 
theless recommended further legislation to re- 
strict post-employment activities of retired 
officers. 


THE PRESENT UNSATISFACTORY state 
of the statute law in this field contributes to the 
burden of the Navy Judge Advocate General in 
responding to frequent requests for formal or 
informal advice on conflict-of-interest ques- 
tions. 

The applicable statutes,? being for the most 
part relics of a period roughly coincident with 
the Civil War era, are ill-adapted to current cir- 
cumstances. They reflect ad hoc and now ana- 
chronistic legislative jabs at specific contempo- 
rary scandals rather than a comprehensive or 
basic approach to fundamental issues. As a 
consequence the current picture is of a suit com- 
pletely outgrown—too tight in spots and not 
adequate to cover others. 

The Supreme Court of the United States in the 
recent case of Mississippi Valley Generating 
Company v. United States (Dixon-Yates)* has 
tightened the pinch of the ill-fitting garment. 
It is possible that the scope of this decision may 
be restricted to the complicated facts of the case 
and the single statute involved. On the other 
hand the opinion embodies broad principles 
with implications for the Navy’s interpretation 
of conflict of interest legislation which it would 
be unprofessional to ignore. 

Opinions of the Judge Advocate General have 
established working interpretations of existing 
conflict-of-interest laws as applied to Naval per- 
sonnel, both active duty and retired. Even 
though sweeping changes may be anticipated in 
the basic laws, many problems will not wait and 
must be decided currently under existing legis- 
lation. The Supreme Court decision in the 
Dixon-Yates case, therefore, has immediate im- 
portance for the Navy lawyer in that a con- 
sistent application of its reasoning in similar 
situations would make some existing legal 
opinions no longer tenable. 





3. 5 USC 59a, 59c, 62, 99; 10 USC 3544, 3631, 6112; 18 USC 201, 
202, 216, 283, 284, 434, 1914; Sec. 113 of Renegotiation Act of 
1951; 50 USC App. 1223. 

4. 28 US Law Week 4079 (Jan 9, 1961). 
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THE FACTS OF the case are difficult to con- ‘ 


dense without fear of omitting important as- 
pects. In essence, however, they are these. 
Adolphe H. Wenzell, a vice-president and direc- 
tor of First of Boston, investment bankers, was 
made available to the Government by his firm 
as an expert on utility financing. He was em- 
ployed as a part-time Bureau of the Budget 
consultant to study the amount of subsidy being 
received by the Tennessee Valley Authority. 
This study, however, was projected in the con- 
text of the then announced administration pol- 
icy to reduce the Government’s participation in 
business activities. Wenzell was to receive no 
compensation for his service to the Government 
but was to be paid $10 per day in lieu of sub- 
sistence plus transportation expenses for two or 
three days a week. He was not expected to and 
did not resign his position with First of Boston 
or give up any of his salary. In his reports he 
included recommendations that future demands 
for power in the TVA area be met by private 
or municipal sources rather than expansion of 
TVA. 

In line with his recommendations, it was de- 
cided to seek a private contractor to undertake 
construction and operation of a new plant to 
meet needs of the Atomic Energy Commission. 
Wenzell continued as a consultant for the Gov- 
ernment to work with prospects advising both as 
to contractual arrangements and particularly 
the real cost of money to finance the project. 

After lengthy negotiations a deal was con- 
cluded whereby Edgar H. Dixon joined with 
Eugene A. Yates to form a new corporation, 
Mississippi Valley Generating Company, to 
undertake the job and a contract was signed 
with AEC. In due course, First of Boston was 
retained to finance the undertaking. Later 
First of Boston brought in Lehman Bros. to 
underwrite 40% of the financing. While First 
of Boston had had recent experience handling 
financial arrangements for an AEC power sup- 
ply project at Portsmouth, Ohio, no commitment 
or even understanding gave First of Boston any 
advance assurance, contingent or otherwise, 
that it would handle the Dixon-Yates financing. 

The attorney for Dixon raised a question 
about Wenzell’s relation to the transaction, sug- 
gesting that political interests might cause an 
issue to be raised in this regard. Although ad- 
vised to do so by his own attorneys, Wenzell did 
not resign as a Government consultant but fin- 
ished his work on April 3, 1954, the date of the 
proposal from the Dixon-Yates interests which 
ripened into the contract. Both First of Bos- 
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' dual situation. 


ton and Lehman Brothers decided to forego any 
fee for their financial services. 

After the Mississippi Valley Generating Com- 
pany had taken some steps toward performance 
but had completed no construction or delivery 
of anything to the Government, the United 
States, pursuant to a change of policy, canceled 
the contract because the proposed power plant 
was no longer desired. The Mississippi Valley 
Generating Company sued the United States in 
the Court of Claims to recover the sums ex- 
pended in connection with the contract and was 
awarded a judgment for $1,867,545.56. 


AMONG THE GOVERNMENT defenses was 
the assertion, for the first time, of the illegality 
of the contract because of violation by Wenzell 
of 18 USC sec. 484. Section 434 is a criminal 
statute which prohibits a person from acting as 
an agent for the United States for the transac- 
tion of business with an entity in which he has 
aninterest. The Supreme Court, 6-3, reversed 
the decision of the Court of Claims which had 
held for the claimant on the ground that the 
contract was illegal and, therefore, totally un- 
enforceable because of the taint of Wenzell’s 
conduct. 

This decision represents a strict interpreta- 
tion of a criminal statute to derive therefrom 
a principle of public policy applied to a civil 
action. While the Court stated that the con- 
duct of Wenzell violated Section 434 of Title 18, 
USC, this case did not involve a criminal prose- 
cution. It is entirely possible, if not probable, 
that prosecution of Wenzell for violation of this 
section of the criminal code, if ever instituted, 
would result in acquittal. The difference lies 
in (a) the greater burden of proof in a criminal 
action as compared to civil, and (b) in the nor- 
mal rule requiring strict construction of crim- 
inal laws favorably to the accused. 

The Court quite appropriately decided that 


| Wenzell, in spite of the temporary and casual 


nature of his service was an employee of the 
Government. As such, they also held, however, 
that he was “interested” in the Dixon-Yates 
venture with which he had transacted business 
as an officer or agent of the United States. The 
Court of Claims and the dissenting justices de- 


_ scribed his relation to the transaction as “pe- 
| ripheral” and not an indentifiable “interest.” 
| The Supreme Court said it considered irrelevant 


any question of whether Wenzell had in fact 
taken any improper or unfair advantage of his 
His relation to the transaction 


alone was termed illegal and the contract be- 
tween the Dixon-Yates firm and the United 





States unenforceable as tainted with this ille- 
gality. This interpretation is comparable to 
the older cases on contingent fees, holding a 
contingent fee arrangement bad per se because 
of the temptation to use improper influence to 
earn the fee.°® 

As pointed out by the dissenting justices the 
decision represents a strict interpretation of 
“interest” within the provision of Section 434 
and a strict interpretation, if not an extension 
of section 434, as to the kind of transaction to 
which the section is applicable. As the Comp- 
troller General has said in connection with an- 
other provision of law, “The statute is di- 
rected not only at favoritism but at conduct that 
tempts favoritism.” (See the decision in the 
case of Lt. Gen. Selden, USMC Ret., discussed 
below.) 

TWO PARTICULAR ESTABLISHED inter- 
pretations of the present conflict-of-interest 
laws by the Navy JAG would seem to be among 
those scuttled if the Dixon-Yates case is con- 
sidered as “handwriting on the wall.” 

The Navy Judge Advocate General has taken 
the position that section 281 of Title 18, USC, 
a criminal statute, should be strictly construed 
in favor of any accused and as such should not 
be interpreted as making a course of action 
criminal unless by its terms it clearly does so.® 
In this light the following language has been the 
subject of a difference of opinion: 

Retired officers of the armed forces of the United 
States, while not on active duty, shall not by reason of 
their status as such be subject to the provisions of this 
section. Nothing herein shall be construed to allow 
any retired officer to represent any person in the sale 
of anything to the Government through the department 
in whose service he holds a retired status. [18 USC 
sec. 281.] [emphasis supplied] 

The underscored second sentence has been in- 
terpreted by some as a criminal prohibition of 
the acts described. The Navy however, has 
taken the position that it is merely what it ap- 
pears literally to be, a negation of permission 
with respect to the conduct covered by sec. 
6112b of title 10 USC, and not a criminal pro- 
hibition. Section 6112b applies a lifetime pro- 
hibition against a retired naval officer’s “sell- 
ing” to the Navy Department sanctioned by a 

(Continued on page 91) 





5. See Tool Co. v. Norris, 2 Wallace (69 U.S.) 45; cf, Aetna-Standard 
Engineering Co. v. Comner, 15 Tax Court 284; Townsend & 
Fletcher, Contingent Fees in Procurement of Government Con- 
tracts, 11 Geo. Washington L. Rev. 37 (1942); Barron & Munves, 
The Government versus the Five Percenter, 25 Geo. Washington L. 
Rev. 127 (1957). 

6. Hearings, Subcommittee of House Armed Services Committee 
on Employment of Retired Military and Civilian Personnel by 
Defense Industries, 86th Cong. Ist Sess., R. 943, S. 603, 87th Cong. 
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VIEWING THE SCENE OF THE OFFENSE 


A NOTE 


AN INTERESTING ASPECT of court-martial pro- 
cedure, but one seldom discussed in reported cases, is 
the view or inspection by the members of the court of 
the scene of the alleged offense. The view is provided 
for in the Manual for Courts-Martial’ as a procedural 
device, even though it may as well be construed as an 
evidentiary matter. The two versions of the view were 
reviewed by Chief Judge Quinn in the principal opinion 
in U.S. v. Wolfe?: 

American courts are divided on the nature and function of a 
view. Some regard it as merely a means to acquaint the fact 
finders with the scene or the object viewed, and thus enable them 
better to understand the testimony adduced in the courtroom. 
From this standpoint, the view is not part of the trial and does 
not amount to the taking of testimony. Other courts hold that 
the knowledge derived from a view is carried in the fact finder’s 
mind and may influence his judgment. On that assumption, the 
view is tantamount to the taking of evidence. . . . The difference 
is important in regard to the accused’s right to be present at the 
view, and in an evaluation of the effect of the view on the fact 
finders. 

The party requesting a view does so in order to have 
court members evaluate testimony in the light of their 
own inspection of the physical features at the scene. 
Generally, experiments, demonstrations, or tests by court 
members at a view are unauthorized and have been 
held to constitute error when they occur. Reenactments 
of events involved or acts alleged to have been committed 
are also improper,‘ as is the hearing of witnesses, re- 
ceiving comments by other court members or counsel on 
what they have seen, or the taking of any other evidence 
at a view,’ and, likewise, have been held error when they 
occur. There would appear to be no valid argument, 
however, that the act of viewing a scene by members of 
the court is still the taking or creation of evidence,’ and 
is a subtle method of attacking the specific competency 
of a witness. 

IN THE LIGHT of the foregoing comments, it is 
apparent that the view, if properly conducted, is a sterile 
device to be resorted to only when graphic representa- 
tions of the scene are totally inadequate. The Manual, 
in restrained terms, cautions against the use of a view 
and supports the foregoing conclusion that it be em- 
ployed only in “exceptional circumstances.”* The 
granting or denial of a request for a view is left within 
the sound discretion of the law officer (or special court- 
martial president) ; * and, a denial of the request is not 





1. Paragraph 54e. 

2. 8 USCMA 247, at 249; 24 CMR 57, at 59. 

3. U.S. v. Martin, 19 CMR 646 (1955), pet. rev. den., 19 CMR 413 
(1955). 

4. MCM, 1951, 54e; Martin, supra note 4. 

5. MCM, 1951, 54e; U.S. v. Rhodes, 24 CMR 776 (1957). 

6. E.g., defense counsel requested a view to give the court the 
opportunity to inspect the scene of an offense particularly to 
notice the illumination available there with a view of crediting 
or discrediting witnesses who had testified as to what they had 
seen on the night of the alleged offense. U.S. v. Reid, 14 CMR 
438 (1954), pet. rev. den., 16 CMR 292 (1954). 

7. MCM, 1951, 54e. 

8. MCM, 1951, 54e; cf., U.S. v. Wolfe, 8 USCMA 247, 24 CMR 57 
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error if photographs, diagrams, sketches, or maps ade- 
quately portray the scene.’ 

If a view is authorized, an escort should be sworn” 
to conduct the court to the scene and to point out signifi- 
cant features there." It goes without saying that he 
should be familiar with the place and that he should be 
carefully instructed as to his function. All parties to 
the proceeding—members, law officer, both counsel, re- 
porter, and the accused—must be present,” and every- 
thing that transpires or is said must be recorded.” 

MOST REPORTED MILITARY cases concerning the 
view have dealt with the unauthorized inspection of the 
scene by a member and the effect of the error. While 
such improper activity cannot be considered as a part 
of the regular proceedings against an accused, it is 
used by the member of an outside (of the court) source 
of information and is presumptively prejudicial.“ As- 
suming that counsel learns of the error, several correc- 
tive approaches are open. The offending member may 
be challenged for cause; * if the member has discussed 
his observations with other members, in addition to 
challenge, instructions may be given to the remainder 
of the court to disregard completely any evidence so 
obtained; * or, a mistrial may be granted.” 

If defense counsel has knowledge of the improper con- 
duct of the member and remains silent, he is deemed 
to have waived any objection at the trial and has fore- 
closed consideration of the error on appeal.* If he is 
unaware of the impropriety, then its later disclosure 
will require examination to determine whether the pre- 
sumption or prejudice has been rebutted by the other 
information or events at the trial." Other objectionable 
matter incident to a view is treated in similar fashion.” 


LTCOL ROBERT STUBBS, II, USMC 
Law Officer, East Coast Area 





(1957), aff’g, 22 CMR 650 (1957); U.S. v. Borner, et al., 3 
USCMA 306, 12 CMR 62 (1953); aff’g, CM 350647, 8 CMR 483 
(1952); Borner et al., 8 CMR 483 (1952), aff’g, 3 USCMA 306, 12 
CMR 62 (1953), pets. for new tl. den., 3 USCMA 313, 12 CMR 69 
(1953). 

9. MCM, 1951, 54e; U.S. v. Borner et al., supra note 8. 

10. See, MCM, 1951, 114, for the form and content of the oath. 

11. MCM, 1951, 54e; Rhodes, supra note 6; Martin, supra note 4. 

12. MCM, 1951, 54e; U.S. v. Wolfe, supra note 8; See Wolfe, 22 
CMR 650 (1957), aff’g, 8 USCMA 247, 24 CMR 57 (1957) ; Martin, 
supra note 4; Reid, supra note 3; MCM 158, Dorsett, 7 CMR 
427 (1952), further rev., 14 CMR 475 (1953). 

13. MCM, 1951, 54e; Martin, supra note 4. 

14. U.S. v. Wolfe, supra note 8. The error, though it may be ma- 
terially prejudicial, is not jurisdictional. Dorsett, supra note 12. 

15. U.S. v. Wolfe, supra note 8; Reid, supra note 3. 

16. Reid, supra note 3. 

17. Wolfe, supra note 12. 

18. U.S. v. Wolfe, supra note 8; Wolfe, supra note 12; Reid, supra 
note 3. : 

19. U.S. v. Wolfe, supra note 8; Wolfe, supra note 12. A finding of 
not guilty of the offense to which the unauthorized view relates 
removes any prejudicial effect from the error. Dorsett, supra 
note 12. 

20. Martin, supra note 4. 
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DETERMINING ELIGIBILITY 


for 
RESERVE DISABILITY BENEFITS 


By LT(jg) DALE A. SIMONSON, USNR* 


OON AFTER THE enactment of Public Law 

108+ by the Eighty-first Congress, Lieuten- 

ant Colonel O. V. Bergren, USMC, writing in the 
JAG Journal said: 


This innocuous-appearing statute ... gives Reserv- 
ists who are injured or killed while on any kind of 
duty the same rights and benefits as Regulars en- 
joy ... Many officers in the Navy Department prac- 
tically threw up their hands, declaring that it was 
impossible to administer.’ 


Now, eleven years later, it is possible to voice 
some degree of optimism and state that many of 
the original areas of ambiguity and total silence 
in the statute have been resolved into rules which 
can be applied with considerable certainty. 

BY WAY OF introduction, the benefits pro- 
vided under the statute (now codified as 10 USC 
6148) can be divided into three general areas. 
These are disability or death from injury, dis- 
ability or death from disease where ordered to 
active duty for more than 30 days, and illness or 
disease while on active duty * or inactive duty 
training (drill)* for a period not in excess of 
30 days. These are contained in subsections 

(a), (b), and (d) of 10 USC 6148, respectively. 
Below is a short summary of the benefits and 
requirements contained in each subsection.°® 

10 USC 6148(a) provides benefits for dis- 
ability or death occurring in line of duty from 





*Lieutenant (junior grade) Dale A. Simonson, USNR is presently 
assigned to the General Affairs Branch of the Administrative Law 
Division in the Office of the Judge Advocate General. He received 
the B.S.L. degree from the University of Minnesota and the LL.B. 
degree from the University of Minnesota Law School. Admitted to 
the Minnesota Bar in 1959, Lieut t Si is a ber of 
the American Bar Association and the Navy-Marine Corps Junior 
Bar Association. 

1. Sec. 1, Act 20 June 1949, Pub. Law 108, 63 Stat. 201, amending 

sec. 4, Naval Aviation Personnel Act of 1940. 

2. Bergren, Disabled Reservists and the Law, Part I, JAG Journal, 
April 1950, p. 13. 

3. “Active duty” means full-time duty in the active military service 
of the United States. It includes duty on the active list, full- 
time training duty, annual training duty, and attendance while 
in the active military service, at a school designated as a service 
school by law or by the Secretary of the military department 
concerned. 10 USC 101(22). 





4. “Inactive duty training” or “inactive duty for training” includes 
training drills, both paid and without pay. 

5. See Nav Compt Manual, Pars. 044750 et seq. for applicable regu- 
lations and a listing of available benefits. 


injury while employed for any period of time 
on active duty or inactive duty training. This 
section provides “the same pension, compensa- 
tion, death gratuity, hospital benefits and pay 
and allowances as are provided by law or regu- 
lation in the case of a member of the Regular 
Navy or the Regular Marine Corps of the same 
grade and length of service.” 
10.USC 6148(b) provides benefits for dis- 
ability or death occurring in line of duty from 
disease while employed on active duty for a 
period of more than 30 days. The same benefits 
are provided as for disability from injury. Re- 
servists ordered to active duty for training un- 
der 10 USC 270(b) are excluded from coverage 
under this subsection. 
10-USC 6148(d) provides limited benefits for 
Reservists who become ill or contract disease 
in line of duty while on active duty or while per- 
forming inactive duty training for a period of 
30 days or less. These benefits consist of ap- 
propriate medical, hospital and other treatment 
until the disability resulting from the illness or 
disease cannot be materially improved by 
further treatment. Also provided are neces- 
sary transportation and subsistance incident to 
treatment and return to the member’s home 
upon discharge from treatment. Except upon 
the recommendation of a board of medical sur- 
vey, or an authorization from the Bureau of 
Medicine and Surgery based on the certificate 
of a reputable physician that further treatment 
will be of benefit, the treatment under this sub- 
section is limited to a period of ten weeks. 
As noted above, the beneficiary of a Reservist 
who dies from an injury or disease is entitled 
to the same benefits as the beneficiary of a Reg- 
ular member, but only if the deceased Reservist 
was himself eligible under 10 USC 6148(a) or 
(b). These subsections entitle the beneficiaries 
of an eligible Reservist to receive the same death 
gratuity as would the beneficiaries of a Regular 
member of the Navy or Marine Corps. In addi- 
tion, the death gratuity may be paid under the 
authority of 10 USC 1475 in certain cases even 
when the member would not have been eligible 
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for benefits under 10 USC 6148. A death gra- 
tuity is equal to six months’ pay at the rate to 
which the decedent was entitled on the date of 
his death, except that the gratuity may not be 
less than $800 or more than $3,000.° It is pay- 
able if death occurs while on active duty or most 
inactive duty training, or while performing au- 
thorized travel to or from active duty for train- 
ing which the Reservist is obligated to perform. 
It is also payable if death occurs within 120 
days of discharge or release from active duty 
or most obligated inactive duty training. But 
death must result from injury or disease in- 
curred or aggravated during such duty or dur- 
ing authorized travel directly to or from such 
duty.’ 

THE REMAINDER OF this article will deal 
primarily with problems which have arisen 
under 10 USC 6148 (a) and (b). As noted by 
Lieutenant Colonel Bergren in his article, the 
language of the statute sets forth four basic re- 
quirements or conditions precedent which must 
all be satisfied before a Reservist is eligible for 
benefits. Under 10 USC 6148(a) these are 
(1) disability or death, (2) line of duty, (3) 
from injury, (4) while so employed. 

Although there are rules and regulations ap- 
plicable to all of these, there has been a compara- 
tive lack of information available to aid in the 
interpretation and application of the fourth re- 
quirement. Consequently, most of this article 
will be devoted to a discussion of some of the 
troublesome problems which have involved in- 
terpretation of “while so employed”. It is only 
in recent years that adequate rules have been 
established to determine when a Reservist is 
“employed” on active duty or inactive duty for 
training. 

Of course, judging from past history, some of 
the presently applicable rules will be changed 
by judicial or administrative interpretation or 
by legislative action in years to come. Fortu- 
nately, however, the over-all application of the 
Reserve Disability Benefits laws has been 
broadened in recent years. 


ONE OF THE earliest problems which arose 
under Public Law 108 resulted from the fact 
that active duty for training was not included 
within the definition of active duty. Thus, a 
Reservist on active duty for training was not 
eligible for benefits under 10 USC 6148 (b) if he 
became disabled by disease, even if he was on 
such duty for more than 30 days.® This short- 
6. 10 USC 1476. 
7. 10 USC 1475. 


8. Bergren, supra. Note 2, p. 14. 
9. JAG:II:JCK:mmt of 10 Feb 1950. 
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coming was changed legislatively in 1956 by in- 
cluding active duty for training as part of the 
statutory definition of “active duty” in 10 USC 
101(22). Consequently, there is no longer any 
distinction between active duty and active duty 
for training for purposes of eligibility under 10 
USC 6148. This is true even if the duty is to 
be performed without pay.*®° Wherever the 
term “active duty” appears in this article it 
should be considered to mean active duty for 
training as well. 

Some of the most troublesome areas of in- 
terpretation and application of the Reserve Dis- 
ability Benefits laws have involved injuries or 
diseases incurred while a Reservist is traveling 
to or from active duty or inactive duty training. 
For several years the Comptroller General of 
the United States ruled that a Reservist was not 
“employed” on active duty or inactive duty 
training while traveling to or from such duty." 
This interpretation still holds true so far as 
travel to or from inactive training is con- 
cerned.’? However, in 1954,.the United States 
Court of Claims, in the case of Adams v. United 
States, ruled that a Reservist traveling under 
authorized travel orders to or from active duty 
for training is on active duty while performing 
such travel.** Consequently, the member would 
be “employed” on training duty within the 
meaning of the statute. The Comptroller Gen- 
eral has subsequently followed this interpreta- 
tion.** 

It must be emphasized, however, that a mem- 
ber traveling to or from inactive duty for train- 
ing still is not eligible for benefits under 10 USC 
6148 if he is injured or becomes ill while travel- 
ing.*° The Comptroller General has stated: 

Because of the obvious difficulties in administration, 

if Congress had intended to cover reservists on in- 

active duty training drills, when not actually per- 
forming training drills, it doubtless would have used 
appropriate language to make that intention clear. 

In the absence of clear language in the statute... 

it is our view that Congress intended to provide cov- 

erage for injuries suffered by inactive duty trainees 
only while actually performing inactive duty training 

(32 Comp. Gen. 554) even though by custom reservists 

may be permitted on the premises and furnished quar- 


ters or government transportation prior to such train- 
ing duty.” 





10. 33 Comp. Gen. 411, 1954, citing sec. 240, Armed Forces Reserve 
Act of 1952, 66 Stat. 492, Act of July 9, 1952. (Pub. Law 476, 
82nd Cong., 2nd Sess). 

11. 31 Comp. Gen. 160, 1951. 

12. JAG:II:2:WGA:mk of 10 Feb 1955; citing 31 Comp. Gen. 160, 
1951; 38 Comp. Gen. 841, 1959. 

13. Adams v. U.S., 127 Ct. Cls. 470, 1954. 

14. 33 Comp. Gen. 551, 1954; 33 Comp. Gen. 599, 1954. 

15. Supra., note 10. 

16. 38 Comp. Gen. 841, 1959. 
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This strict interpretation of the “while so em- 
ployed” requirement of subsections (a) and (b) 
has been applied to cases where Reservists were 


' disabled after arriving at the training site, but 
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+ before the drill commenced. Thus, in the deci- 


sion quoted above the Comptroller General ruled 
there was no coverage for disability incurred 
while spending the night in a barracks on the 
station where the drill was to be held later the 
same day.17 The case arose when a Reservist 
spent the night before his scheduled drill at the 
station in order to be present for muster at 
0730 the following morning. He was assigned 
a bunk and was injured, not as a result of his 
own misconduct, shortly after midnight on the 
day the drill was to be held. The Comptroller 
General ruled that although the injury was in- 
cident to the inactive duty training, it did not 
occur while the member was employed on such 
training, and thus was not covered by 10 USC 
6148. 


EVEN WHEN TRAVEL to inactive duty 
training is performed by means of government 
supplied transportation, Reserve members are 


_ not “employed” on the training duty until the 


drill itself actually commences and they are not 
eligible for benefits until that time.* The 
method of travel, the starting point of the 
travel, the pay or non-pay status of the member 
while traveling, and the wording of the orders 
directing the travel will not change a member’s 
status.1® It seems equally clear, however, that 
if travel were involved during the drill period 


/ as part of the training duties, any disability in- 


curred during such travel would be covered, as- 
suming that the other requirements of the 
statute were met. 

The length of the drill period may vary, and 
the duties may be of an unusual nature with- 
out affecting coverage under the statute. The 
Judge Advocate General of the Navy held that 
a member was eligible for benefits where he 
was disabled while playing softball.2° The game 
had been ordered by the Commanding Officer of 
a Reserve squadron in order to promote morale 
and physical fitness. The game was played after 
the normal secure time, but it was within the 
Commanding Officer’s authority to extend the 
drill period. 

To be eligible, however, a member must incur 
his injury during the drill period. It is not 
enough that the disability occurred as a result 
of attending a drill. Thus, where a Reservist 
17. 38 Comp. Gen. 841, 1959. 

18. See 38 Comp. Gen. 841, 843, 1959. 


19. 32 Comp. Gen. 554, 1953. 
20. JAG:332.1:bme, Bnd #11695-60 of 16 Nov 1960. 
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was injured on a stairway while entering the 





building in which drill was to be held, he was 
denied benefits because he was injured prior to 
commencement of the drill, and thus was not 
employed on training duty at the time of his 
injury.” 

In short, Reservists attending inactive duty 
training drills are eligible for benefits under 
10 USC 6148(a) only if they are disabled as a 
result of an injury occurring between muster 
and dismissal and if the injury is incurred in 
the line of duty and while actually engaged in 
training activities. 


A MORE LIBERAL interpretation of “while 
so employed” has been applied to Reservists who 
are ordered to active duty. Since 1954 the 
Comptroller General has followed the reasoning 
of the Court of Claims in the Adams case.””_ As 
a result, members who are disabled as a result 
of an injury incurred while traveling to active 
duty under authorized orders are eligible for 
benefits under 10 USC 6148(a). The period 
of travel during which a Reservist is eligible 
for benefits commences at the time he begins 
travel from his home to the place he was ordered 
for duty, but not earlier than the day on which 
he would have to leave by rail on the shortest 
regularly traveled route. The same rule applies 
when he returns to his home at the expiration 
of the prescribed duty. However, if he is 
ordered to active duty for more than 30 days 
a Reservist is covered while traveling during 
the time required to travel by the mode of 
transportation authorized in his orders.” 

For the purpose of determining the period of 
eligibility for benefits, travel time is computed 
in whole days. Thus, where a member would 
have had to leave his home at 1515 on a certain 
day in order to reach the reporting facility by 
rail travel, he was eligible for benefits when he 
was injured at 0530 the same day while travel- 
ing by private automobile as authorized by his 
orders.” 

In order to be eligible for benefits under 10 
USC 6148(b) for a disability resulting from 
disease, a Reservist must be serving on active 
duty for a period in excess of 30 days. This 
means that his orders must not specify a period 
of active duty of 30 days or less.2° The Judge 
Advocate General of the Navy has ruled that au- 
thorized travel time may not be included when 





21. JAG:33.1:pm, Bnd #10317~58 of 11 Apr 1961, citing 38 Comp. 
Gen. 841, 1959. 

22. Adams vy. U.S., 127 Ct. Cls. 470, 1954; 33 Comp. Gen. 551, 1944; 
33 Comp. Gen. 599, 1954. 

23. 36 Comp. Gen. 246, 1956. 

24. 36 Comp. Gen. 246, 1956. 

25. 36 Comp. Gen. 246, 1956. 

26. 10 USC 101(23). 
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computing the period for which a member is 
ordered to active duty.” If a Reservist is 
ordered to 30 days active duty for training, he 
may be eligible for benefits under 10 USC 6148 
(a) if he suffers disability from injury while 
traveling or while on training duty. However, 
he is not eligible under 10 USC 6148(b) if he 
is disabled from disease either during travel or 
while performing training activities since his 
orders specify a period of 30 days or less. This 
remains true even if his orders provide for proc- 
essing and travel time in addition to the 30 
days of training duty. Only if the orders do not 
specify a period of 30 days or less of actual train- 
ing duty is the member eligible under 10 USC 
6148(b). 

UNLESS A MEMBER is eligible for benefits 
under 10 USC 6148(b) it is necessary to deter- 
mine whether any disability which he incurs 
results from injury or from disease. If it re- 
sults from disease, the member is entitled only to 
the limited benefits available under 10 USC 
6148(d). Normally, it is not difficult to distin- 
guish between an injury and a disease, but 
occasionally problems do arise. These usually 
involve disabilities resulting from hernias, peni- 
cillin reactions, and similar cases where the 
disability is medically regarded as a disease, 
but where the disease was brought about by 
the effect of strenous physical effort, a fall or 
the injection of a drug. The Judge Advocate 
General of the Navy has, in the past, classed 
penicillin reaction as “resulting from injury” ** 
and on occasion has reached the same result with 
regard to hernias.” Each case is individually 
considered and a decision made on the basis of 
regulations, the facts of the case, and competent 
medical opinion. 

Occasionally, it is difficult to determine when 
an injury or disease is disabling. Although a 
determination that an injury suffered by a Re- 
servist required hospitalization for treatment 
would provide an almost conclusive presumption 
of disability, hospitalization is not essential to 
granting other rights conferred by the statute.” 
When the patient is living at home while receiv- 
ing medical treatment a standard test is needed 
to determine whether he is disabled within the 
meaning of the statute. The Comptroller Gen- 
eral has indicated that the proper test for the 
Navy to use is whether the member is disabled 





27. JAG:131.4:DAS:ajn of 27 Mar 1961. 

28. JAG:131.5:DJB:jb of 20 Dee 60; JAG:H:JCR:cew of 1 Aug 50. 
29. CMO-3-1950 p. 94; JAG:331:eds, Bnd #18662-59 of 4 Nov 1959. 
30. CMO 3-1950 p. 94. 
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for normal civilian pursuits." It is not clear 
whether “normal civilian pursuits” refers to the 
normal pursuits and occupation of the individual 
involved, or to those of the general population.” 
Usually the result will be the same under either 


interpretation since most people regularly en- | 


gage in occupations which are also “normal” 
for the population as a whole. 
A member may be retained on active duty 


pending completion of any physical disability | 


retirement proceedings resulting from his dis- 
ability. He is entitled to active duty pay and 
allowances during such time.** In the absence 
of physical disability retirement proceedings, 
however, a Reservist is not entitled to active 
duty pay and allowances unless he is actually 








confined in a hospital as a result of his dis- | 


ability or unless there has been an affirmative 
determination by the Chief, Bureau of Medicine 
and Surgery that the member is disabled for 
normal civilian pursuits due to the continued 
existence of the original disability.* 

Unless his orders were so modified prior to 
the expiration of his scheduled training duty, 
or unless he is eligible for benefits under 10 
USC 6148 (a) or (b), a Reservist who is re- 
tained in the hospital is not eligible for pay and 
allowances past the scheduled date of his re- 
lease.* Neither is a member eligible for pay 
and allowances if he is ordered back to duty for 
the purpose of hospitalization or treatment.” 

However, a member is entitled to pay and al- 
lowances, along with the other applicable bene- 
fits, past his period of training duty if he is 
eligible for the benefits provided under 10 USC 
6148(a) or (b). This is true even if he is re- 
leased to inactive duty before his injury or 
disease becomes disabling.** It must be deter- 
mined, however, such injury or disease was the 
proximate cause of later disability. 

The purpose of this article has been to review 
some of the more recent decisions and opinions 
which are gradually providing established and 
useful rules for applying the Reserve Disability 
Benefits Law. 

Finally, it is of greatest importance that 
accurate and complete information be in the 
investigation reports prepared by reserve units, 
and others, in order that a reliable decision 
can be made as to entitlement of benefits. 





31. 30 Comp. Gen. 185, 1950; 33 Comp. Gen. 339, 1954; MS. Comp. 
Gen. B-128984 of 4 Sep 1958. A “fit for military duties” test 
has not been used in Navy cases. 

32. See JAG:134.2:ejs of 14 Jan 1959. 

33. 29 Comp. Gen. 509, 1950; 33 Comp. Gen. 339, 1954; 34 Comp. 
Gen, 275, 1954. 

34. 30 Comp. Gen. 185, 1950; 30 Comp. Gen. 476, 1951. 

35. 30 Comp. Gen. 301, 1951; Nav. Comp. Manual, Pars. 044735-4, 
044756. 

36. 26 Comp. Gen. 107, 1946. 

37. SecNav Itr of 6 Mar 1959 to Chief, BuMed; 33 Comp. Gen. 339, 
1954. 
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A SURVEY OF MILITARY RETIREMENT 


By LT DONALD J. BROWN, USNR* 


I. ORIGIN AND DEVELOPMENT 


Legislation concerning military retirement has 
a long history, antedating 1776, and a compli- 
cated development. The basis for the present 
system of military retirement is generally con- 
sidered to be the Act for the better Administra- 
tion of the Military Establishment, enacted in 
1861. 


The military retirement laws have envolved in 
piecemeal fashion, both within each service and 
among the various services. The acts and 
amendments affecting the military retirements 
number in the hundreds or more. The Senate 
Armed Services Committee has contracted with 
the University of Michigan to prepare for the 
Committee a study of the military retirement 
systems; the study was considered too involved 
for the Committee Staff. The report of the 
study is expected in June 1961. 


The basic goals determining the content of the 
retirement laws have been these: 


1. The removal or retirement of the super- 
annuated, the disabled, and the superfluous or 
inefficient member ; 

2. A guaranty of financial security after many 
years of faithful service, or in the event that 
the member is physically unable to continue 
on active duty; 7 

3. An inducement for men of ability to remain 
in the service rather than seek more profitable 
employment in other careers ; 

4. A means of keeping the services young and 
vigorous through integration with a selective 
promotion system ; 

5. Sufficient flexibility to permit the retention 
or recall to active duty of the individual who 
is a capable leader despite his attained age; 
6. Retirement benefits for members of the 
reserves which provide an incentive for a 





*Lieutenant Donald J. Brown, USNR, is presently detailed to the 
General Affairs Branch of the Administrative Law Division in the 
Office of the Judge Advocate General. He attended Creighton Uni- 
versity and graduated from the University of Iowa with the B.A. 
degree in 1956 and the J.D. from the College of Law in 1958. 
Lieutenant Brown is a member of the Iowa Bar and the Bar of the 
U.S. Court of Military Appeals. He is a member of the Iowa State 
Bar Association, the American Bar Association, and Secretary of 
the Navy-Marine Corps Junior Bar Association. He is presently 
serving as a vice-chairman of the Military Service Committee of the 
Junior Bar Conference of the American Bar Association. 


large body of men to keep themselves prepared 

for a call to active duty in an emergency. 
At the present time there are no service-retire- 
ment provisions which apply uniformly to all 
military personnel except for the warrant officer 
group, disability retirement, and, with some 
exceptions, the reserve forces... Other retire- 
ment provisions differ in detail among the serv- 
ices but conform in general effect. 


II. SOURCE OF FUNDS 


The uniformed services retirement system has 
always been noncontributory and without ad- 
vance accruals or funding. Benefits are paid 
directly from current Department of Defense 
appropriations on a pay-as-you-go basis. While 
it is noncontributory, Congress, in fixing rates 
of current compensation, has, of course, con- 
sidered this feature and military pay has been 
fixed in this context. 

In 1954 the Committee on Retirement Policy for 
Federal Personnel recommended as follows: 


The Committee believes that there is no pressing need 
to place the military retirement system on other than 
the present pay-as-you-go basis. The uniqueness of 
military service, its traditional concepts of the func- 
tion of its retirement policies, and the constantly fluc- 
tuating population of the service (more uncertain now 
than ever) do not altogether lend themselves to a fi- 
nancial plan other than meeting retirement obliga- 
tions as they arise. We perceive that a time may 
come when it will be desirable to reconsider the meth- 
ods of funding and financing the military retirement 
system. For the time being, however, we recommend 
no change in the present policy.2 (Part 4, p. 4 of 
the Kaplan Report.) 


The Kaplan Committee also considered the con- 
tributory versus non-contributory features of 
retirement systems. The reasons for each plan 
were enumerated in the report. Those reasons 
which would appear applicable in the effectua- 
tion of the basic goals of a military retirement 
system, set forth in the preceding section, are as 
follows. 





1. Subtitle A of Title 10 of the United States Code contains those 
provisions of general applicability to the various services. 

2. Retirement Policy for Federal Personnel, (The Kaplan Report) 
Letter from Chairman, Committee on Retirement Policy for 
Federal Personnel transmitting its Fourth Report Dealing with 
the Financial Status of the Federal Retirement Systems and Rec- 
ommended Funding and Financing Policies, Pursuant to Public 
Law 555, 82d Congress, printed as Senate Document No. 89, 
Part 4, 83d Cong., 2d Sess., at p. 4. 
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Non-contributory plans can be expected to be 
deterrents to labor turnover since the employees 
do not generally accrue benefits from the plan 
until they have attained retirement status nor 
can they be tempted to change jobs in order to 
collect their accumulated contributions. 


The argument has also been advanced that em- 
ployees contributions do not materially assist in 
meeting the ultimate cost of the plan when the 
rate of turnover is high. 


Non-contributory plans impose fewer restric- 
tions on funding and financing methods. In 
general, vesting provisions are not prevalent in 
non-contributory plans; eligibility requirements 
are minimized; records of employee contribu- 
tions are not necessary and refunds are not re- 
quired. Therefore, administrative costs are 
considerably reduced. 


The non-contributory status of a plan obviates 
the pressure from employee groups for changes 
in this status or for pay increases sufficient to 
offset their contributions. When a non-contrib- 
utory plan is instituted, the take home pay of the 
employee is not reduced. 


III. VOLUNTARY RETIREMENT ®* 


There are provisions authorizing the retirement of offi- 
cers after 40, 30, and 20 years, of active service. 


Officers with 40 years of active service must be retired 
upon application; officers with less service may, in the 
discretion of the Secretary or the President, be retired 
upon application. 


Enlisted members with 30 years of active service who 
apply for retirement must be retired. Enlisted mem- 
bers, regular or reserve, with 20 or more years of active 
service, may be transferred to the Fleet Reserve upon 
application, with retainer pay, computed in the same 
manner as retired pay, considered hereinafter. 


There is a provision of limited applicability authorizing 
the retirement of reserves (officers or enlisted) who 
have 30 years of active service or 20 years of active 
service the last 10 of which were served in the 1l-year 
period immediately preceding transfer to the Retired 
Reserve. This section terminates in 1973 and applies 
only to persons who were members of the Naval Re- 
serve on 1 January 1953. 


Warrant officers may retire after 20 years of active 
service. 


Reserve officers with 20 years of active service may 
retire under the provision applicable to regulars. Re- 





3. The provisions concerning voluntary retirement may be found in 
Chapter 571 of Subtitle C of Title 10 of the United States Code. 
Provisions applicable to the reserve personnel of all the services 
are found at Chapters 67 and 69 of Subtitle A of Title 10. 
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serves (officers or enlisted) may receive retired pay 
at age 60 if they have performed at least 20 years of 
satisfactory Federal service. 


IV. INVOLUNTARY RETIREMENT AND 
SEPARATION * 
1. RETIREMENT 


a. Age. 


Fleet Admirals retain full pay until death; they are 
not retired. All other officers must retire at age 62 





if they are not extended by the President to age 64. 


Retirement at age 64 is mandatory. 


Women commanders (Wave) are retired at age 55 or 
after 30 years of active commissioned service, whichever 
is earlier. Lieutenant commanders are retired at age 
50. Special provisions also provide for the retirement of 
members of the Nurse Corps. 


There is no statutory involuntary retirement provision 
affecting enlisted personnel. 


b. Service 


Involuntary retirement provisions are designed to en- 
able the military services to carry out their “up or out” 
policy. In addition to the foregoing automatic retire- 
ment for age, there are involuntary retirement provi- 
sions based, in general, upon two failures of selection 
to the grades of commander, captain, or rear admiral, 
having 20, 26, and 30 years of total commissioned 
service, respectively. 


Captains and commanders who fail to be continued 
under the so-called “Hump” Act, and who have 20 years 
total commissioned service are involuntarily retired. 


2. INVOLUNTARY SEPARATION 


There are several provisions for involuntary separation, 
some authorizing compensation of a sort, some authoriz- 
ing none. The non-contributory basis of military retire- 
ment may be the basis for non-compensation in those 
few cases in which it is not provided. 


a. The Commissions of officers with less than 3 years 
of continuous commissioned service may be revoked. 
No benefits accrue to such officers. 


b. Officers who twice fail of selection for promotion to 
the grades of lieutenant commander or lieutenant are 
separated with a lump sum severance pay equal to two 
months basic pay times years of service but not over 
two years’ basic pay. 


c. Officers or enlisted men discharged or dismissed by 
sentence of court-martial receive no benefits. 


d. Officers reported unsatisfactory in present grade by 
selection boards, who have from 8 to 20 years of service, 
are separated with two months basic pay times years of 
service, but not ever two years’ basic pay. 


e. Enlisted men who are administratively discharged re- 
ceive no benefits. 





4. Chapter 573 of Subtitle C of Title 10 of the United States Code 
contains the provisions governing the involuntary retirement and 
separation of personnel] from the naval service. 
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f. Officers found not morally qualified for promotion by 
an examining board, shall be discharged from the naval 
service with not more than one year’s pay. 


g. Women members are separated under statutes per- 
taining to their particular category. 


V. RETIREMENT PAY—NON DISABILITY * 


Officers and enlisted men who voluntarily retire are, in 
general, entitled to retirement pay equal to 24%4% of the 
highest basic pay they have earned times their years of 
service up to a maximum of 75% of basic pay. 30 years 
of service provides the maximum amount of 75%. This 
basis of determination of the amount of retirement pay 
for military personnel, whether officer or enlisted is, in 
general, uniform for all retirements, voluntary or in- 
voluntary. 


VI. DISABILITY RETIREMENT *® 


The provisions concerning disability retirement for mili- 
tary members are complex. In general, however, reserve 
and regular officers and enlisted personnel, in’order to 
qualify for disability retirement pay, must have 20 years 
of service, or at least a 30% disability. With less than 
20 years of service and less than 30% disability, sever- 
ance pay only is received. . 


Members whose disability is determined to be perma- 
nent are placed on the permanent retired list; those 
whose disability may be permanent are placed on the 
temporary disability retired list, where they may not 
remain for over 5 years prior to final evaluation. A 
member is disabled if he is unfit to perform the duties 
of his office, grade, rank or rating because of physical 
disability. Disabilities are rated (percentage-wise) 
under the standard schedule for rating disabilities in 
use by the Veterans’ Administration. 


VII. RETIREMENT PAY—DISABILITY' 


Members placed on the permanent retired list or the 
temporary disability retired list receive as retired pay, 
their basic pay multiplied by their choice of (1) 24%% 
times years of active service, or (2) the percentage of 
disability. 


In no case may disability retired pay exceed 75% of 
basic pay. In no case may members on the temporary 
disability retired list receive less than 50% of their 
basic pay. 


Members with under 20 years of service and a disability 
of less than 30% are not entitled to disability retire- 
ment pay. In lieu thereof, they are separated with 
severance pay equal to 2 months basic pay for each year 
of service, not to exceed two years basic pay. 





5. The provisions governing retirement pay for non-disability re- 
tirement are found at Title 10, Subtitle A, Chapter 71, (concern- 
ing non-regular retirements) and Title 10, Subtitle C, Chapter 
571 (concerning regular retirements). 

6. The provisions governing retirement or separation for physical 

disability may be found Chapter 61 of Subtitle A of Title 10. 

+ Chapter 61 of Subtitle A of Title 10 controls disability compen- 

sation. 


a] 


VIII. METHOD OF PAYMENT 


The Uniformed Services Contingency Option Act of 
1953 * introduced a certain amount of flexibility into the 
manner in which a retired member of the armed forces 
may receive retired pay. It permits a retired member of 
the armed services to receive reduced retired pay in 
order to provide an annuity for his widow or his chil- 
dren after his death. The four options which might be 
listed under the Contingency Option Act are as follows: 


1. Option 1 provides annuity for the widow alone until 
her death or remarriage. 

2. Option 2 provides annuity for the member’s chil- 
dren only. 

3. Option 3 provides an annuity payable to the 
family as a unit. That is, it is for the benefit of the 
widow and unmarried children under age 18 but 
terminates on the death or remarriage of the widow 
or when all of the children have reached 18. 

4. Option 4 may be elected in combination with any- 
one of the other options and provides for discontinu- 
ing “the reductions in retired pay if the member’s 
beneficiary predeceases him or otherwise becomes in- 
eligible. Adding Option 4 increases the cost but 
guards against a life-long reduction in retired pay in a 
situation in which the retired member outlives his 
beneficiary. 


Any of the options may be elected to provide an annuity 
in the amount of % or % or % of the reduced retired 
pay. 


A member may not be covered under the act unless he 
makes his selection before completing 18 years of serv- 
ice creditable in computing basic pay. One who has 
elected an option may change or revoke it at any time 
before retirement but neither would be effective if the 
member retired within five years of the date such change 
or modification was executed. There are exceptions to 
this five-year rule for those officers retired under the 
“Hump” law. 


The amount of the reduction in the retired members an- 
nuity will vary according to the age of the member, the 
age of the spouse, type of retirement, e.g., disability or 
non-disability, and, if disability, the length of service 
of the member. 


The first reduction rate group consists of all members 
retiring after 1960 with over 20 years service, regardless 
of the reason for retirement. Mortality rates are only 
slightly higher than in the old tables for non-disability 
retirement. The second group consists of those retiring 
after 1960 for disability having between 17 and 20 years 
service. The rates are only slightly higher than in 
present tables for disability retirement. The third 
group consists of disability retirees with less than 17 
years, retiring after 1960 not having made an election 
prior to 1961. Reduction rates are appreciably higher 
than present tables for disability retirement, due to 
the adverse experience in this group, which is not re- 
quired to elect in advance of retirement under the law. 





8. The Uniformed Services Contingency Option Act of 1953, as 
amended, is codified at Chapter 73 of Subtitle A of Title 10. 
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IX. SOCIAL SECURITY 


Military personnel are now permanently covered under 
social security on a contributory basis.° Three types of 
benefits are available thereunder. Retirement pay- 
ments are best known and are commonly referred to as 
“old age pensions”, “retirement benefits” etc. There are 
also survivors payments which amount to a sizable life 
insurance policy from the Government. Thirdly, there 
are disability payments. 


Any discussion of social security is more meaningful if 
the reader first has in mind the size of the benefits which 
might be available. At age 65 for example, social 
security monthly retirement benefits begin to flow to a 
fully insured retiree in amounts ranging from $33 a 
month to $127 per month depending on what his earn- 
ings have been during the contributory years. When his 
wife becomes 65, she can begin to receive benefits based 
on his earnings record and equal to 50% of his basic 
benefit. Ifshe prefers she may start receiving a smaller 
benefit at age 62. A retired officer and his wife who are 
both 65 may receive a total monthly retirement payment 
as high as $190.50 from social security. 


Maximum survivors payments can be even higher. For 
example, a widow with two children under 18, in certain 
circumstances, might receive as much as $254 per 
month. 


After the flow of retirement payments has begun, the 
recipient can have an earned income of $1,200 per year 
from other sources without any loss of social security 
income. If income is earned in excess of $1,200 part of 
all of the social security benefits are lost, depending 
upon the amount of money earned, unless the recipient 
has reached the age of 72. However, the receipt or 
military retired pay does not affect entitlement to re- 
ceive social security benefits. Thus, military retired 
pay and social security retirement payments may be 
received simultaneously. 


X. REEMPLOYMENT AFTER RETIREMENT” 


Additional active service after retirement is credited to 
increase both years of active service and cumulative 
years of service as used to compute the various benefits. 
Such active duty is mandatory on demand, regardless 
of age, in time of war or emergency declared by the 
President or Congress. 


Upon recall to active duty the retirement allowance 
terminates and upon return to retired status and in- 
creased allowance is computed in the usual way with 
benefit of additional years of active service and addi- 
tional cumulative years of service. 


The reemployment of retired officers is rigidly limited by 
various statutes. 





9. Military personnel were included under the Social Security Act 
by the Act of 1 August 1956, commonly known as the Service- 
men’s and Veterans’ Survivor Benefits Act. (70 Stat. 857). The 
provisions of the Social Security Act, as amended, appear at 
Chapter 7 of Title 42 of the United States Code. 

10. More detailed information concerning the employment of retired 
personnel may be found either in the Navy Guide for Retired 
and Fleet Reserve Personnel, or in the Handbook for Retired 
Marines, which may be obtained from the Chief of Naval Per- 
sonnel or Headquarters, Marine Corps, respectively. 
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The Dual Employment Act prohibits retired officers 
from accepting civilian employment with the Federal 
Government. The prohibition, when applicable, is abso- 
lute, and may not be avoided by waiving acceptance 
of retired pay during the tenure of the civilian job. 
There are certain general exceptions to the Dual Em- 
ployment Act, and certain specific exceptions which al- 
low employment of retired naval officers in particular 
Federal positions. 


With regard to the general exceptions, the Dual Em- 
ployment Act does not apply to: 


1. Retired enlisted personnel, including members re- 
tired as enlisted persons and subsequently advanced on 
the retired list to officer status. 

2. Regular Navy officers retired by reason of physical 
disability. 

3. Retired Reserve officers. 


The second statutory restriction which limits the eligi- 
bility of retired naval officers for Federal civilian jobs is 
the Dual Compensation Act. The applicability of this 
Act becomes relevant only when an officer is exempt from 
the operation of the Dual Employment Act. In such 
cases, although the retired officer may be free to accept 
Federal employment, the combined rate of compensation 
which he may receive from that position and from his 
retired pay may be limited to $10,000 per year. The 
officer may waive part or all of his retired pay, however, 
so as to retain his civilian job and bring the combined 
rate down to the $10,000 limit. 


As in the case of the Dual Employment Act, there are 
certain general exceptions to the Dual Compensation 
Act. The Act is not applicable to: 


1. Retired Reserve officers. 


2. Officers retired for disability incurred in combat or 
caused by an instrumentality of war during a period of 
hostilities. 


In addition to the restrictions upon Federal employment 
of retired officers, there are laws limiting the right of 
retired naval officers to accept certain types of non- 
governmental jobs. The first of those statutes decrees 
that if a retired regular naval officer is engaged, for 
himself or others, in selling, contracting or negotiating 
to sell naval supplies or war materials to the Depart- 
ment of the Navy, he is not entitled to draw retired pay 
during the period that he is so engaged. 


The second statute, which is applicable to retired officers 
of other armed forces as well as to retired naval officers, 
forbids payment of retired pay to retired officers who 
engage in selling or contracting or negotiating to sell 
supplies or war materials to any agency of the Depart- 
ment of Defense, the Coast Guard, the Coast and Geo- 
detic Survey, or the Public Health Service. 


It should be carefully noted that the restrictions of the 
first statute are applicable to retired officers of the 
Regular Navy for so long as they hold their retired 
status, while the second statute is applicable only for a 
period of two years after retirement. [Note: in this con- 
nection see Mr. John A. MclIntire’s article, Conflicts of 
Interests, commencing at page 75 of this issue of the 
Journal] 
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JET AIRCRAFT NOISE 


Avigation and Clearance Easements 


By LCDR FRANK B. PLATTNER, USN* 


ITH THE ADVENT of turbo-jet aircraft came 

noise levels from two to three times greater than 
that experienced in the days of reciprocating engine, 
propeller driven aircraft. Of necessity, in the quest for 
military air superiority, noise effects of high perform- 
ance turbo-jet engines have been of secondary considera- 
tion. As these noise levels become higher and higher 
they are increasingly more difficult to live with In 
adapting these identical engines for use in commercial 
carriers, noise suppression devices were affixed at a 
penalty in performance. Such penalties are intolerable 
in military aircraft. Additionally, the effectiveness of 
the device is questionable. The noise problem is now, 
and has been for some years past, the subject of close 
scrutiny at the design level. Extensive research in 
this area has not proved fruitful, principally because 
the same physical phenomenon which produces thrust 
also produces noise. Although research has been able 
to cope with inlet duct and compression noises these are 
not the principal offenders. It is the noise which is 
produced somewhat aft of the tailpipe, caused by the 
scrubbing action of the exhaust with the free air, which 
presents the more formidable problem. 

The Navy has, under development, a turbo-fan engine 
(not a turbo-prop) which is expected to replace certain 
conventional turbo-jet engines and which will be con- 
siderably quieter than the present day turbo-jet 
equipped with suppression devices. The turbo-fan 
handles a greater volume of air than a comparable 
turbo-jet, but it imparts to the exhaust gases lower 
velocities. 

High noise levels form the basis of many complaints 
from citizens in communities contiguous to air bases. 
Some complaints demand complete curtailment of all 
flying from a particular base; others demand curtail- 
ment of jet operations. Some are in the nature of a 
claim for damage to property or a diminution in value 
thereof, while others demand damages for the personal 
discomforts associated with high noise levels. 


THERE IS NO known way to completely eliminate 
noise resulting from the operation of military aircraft. 





*Lieutenant Commander Francis B. Plattner, USN, is presently 
assigned to the Litigation and Claims Division of the Office of the 
Judge Advocate General. He holds the Bachelor of Aeronautical 
Engineering degree from Catholic University of America and the 
LL.B. degree from Georgetown University.’ Designated a naval 
aviator in 1949, Lieutenant Commander Plattner has had tours of 
duty involving flying as well as aeronautical engineering. He is a 
member of the Virginia and American Bar Associations. 

1. Report of Committee of Science and Astronautics, U.S. House 
of Representatives, 86th Congress, 2nd Session; Noise: Its Effect 
on Man and Machine; House Report No. 2229; dated Oct. 13, 
1960. 
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The effect, however, may sometimes be minimized. Initi- 
ally military air bases are located in sparsely popu- 
lated areas. Invariably communities and towns spring 
up around these bases. To relocate a base each time 
this occurs is economically unsound for the Government 
and, in most instances, economically detrimental for the 
community. It is sometimes possible to minimize the 
noise effects of incoming and outgoing aircraft on a 
community contiguous to an air base by funneling ap- 
proaching and departing air traffic through corridors 
over least populated areas. Unwanted sounds produced 
by ground test operations of turbo-jet engines are effec- 
tively diminished by the use of noise suppression devices. 

The locations of military air bases are approved by 
Congress. Pursuant to such acts of Congress; the Ex- 
ecutive Branch of the Government operates them. The 
courts do not have jurisdiction to subject such operation 
to judicial control by injunction.’ 

UNDER CERTAIN CONDITIONS discussed below, 
continual low flights of military aircraft in taking off 
and landing at air bases constitutes a “taking” of prop- 
erty without compensation. The courts may order pay- 
ment for the diminution in property values at the time 
such low flying was commenced, upon the granting of 
an avigation easement to the United States by the 
property owner. Low flying is defined as flight below 
the minimum safe altitude of flight prescribed by the 
Federal Aviation Agency.* Suits may be brought 
against the United States by the property owner under 
the provisions of the Tucker Act‘ in the Federal Court 
of the District in which the property is located in 





2. Mississippi v. Johnson; 71 US 475, 18 L. Ed. 437. 
Georgia v. Stanton; 73 US 50, 18 L. Ed. 721. 
Texas v. Interstate Commerce Commission; 258 US 158, 66 L. 
Ed. 531, 42 Sup. Ct. 261. 
Duhne v. New Jersey; 251 US 311, 64 L. Ed. 280, 40 Sup. Ct. 154. 
Van Lacken v. Wixon; 84 F. Supp 958. 
United States v. Grinley; 137 US 147, 34 L. Ed. 636, 11 Sup. Ct. 
54. 
In Re Waidman; 42 F. 2d 239. 
Ex parte Potens; 63 F. Supp. 582. 
Shimola v. Local Board No. 42 for Cuyahoga County; 40 F. 
Supp. 808. 
Nordman v. Woodring; 28 F. Supp. 573. 
Bailey v. Richardson; 86 App. D.C. 248, 182 F. 2d 46, Aff’d 341 
U.S. 918, 91 L. Ed. 1352, 71 Sup. Ct. 669. 
Stock v. Department of the Air Force; 186 F. 2d 968. 
Garner v. Teamsters, Chauffers and Helpers, etc.; 346 US 485, 
74 S. Ct. 161 (1953). 
Weber v. Anheuser-Bausch, Inc.; 348 U.S. 468, 75 S. Ct. 480 
(1955). 

3. See Title 14, Sec. 60.17, Code of Federal Regulations for these 
altitudes. (CAR-60.17) 

4, 28 USC 1346(a) (2). 
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amounts up to $10,000.00 and in the United States Court 
of Claims in any amount.° 

In the case of United States v. Causby* decided by 
the Supreme Court of the United States in 1946, re- 
spondents owned a dwelling and a chicken farm near a 
municipal airport. The safe path of glide to one of 
the runways of the airport passed directly over respond- 
ents’ property at 83 feet, which was 67 feet above 
the house, 63 feet above the barn and 18 feet above 
the highest tree. It was used 4% of the time in taking 
off and 7% of the time in landing. The Government 
leased the use of the airport for a term of one month 
commencing June 1, 1942, with a provision for renewals 
until June 30, 1967, or six months after the end of the 
national emergency, whichever was earlier. Various 
military aircraft of the United States used the airport. 
They frequently came so close to respondents’ property 
that they barely missed the tops of trees, the noise was 
startling, and the glare from their landing lights lighted 
the place up brightly at night. This destroyed the use 
of the property as a chicken farm and caused loss of 
sleep, nervousness and fright on the part of respondents. 
They sued in the Court of Claims to recover for an 
alleged taking of their property and for damages to 

their poultry business. The Court ruled: 
1. A servitude has been imposed upon the land for which respond- 
ents are entitled to compensation under the Fifth Amendment. 
(a) The common law doctrine that ownership of land extends 


to the periphery of the universe has no place in the modern 

world. 

(b) The air above the minimum safe altitude of flight prescribed 

by the Civil Aeronautics Authority is a public highway and 

part of the public domain, as declared by Congress in the 

Air Commerce Act of 1926, as amended by the Civil Aero- 

nautics Act of 1938. 

Flights below that altitude are not within the navigable air 

space which Congress placed within the public domain, even 

though they are within the path of glide approved by the 

Civil Aeronautics Authority. 

(d) Flights of aircraft over private land which are so low and 
frequent as to be a direct and immediate interference with 
the enjoyment and use of the land are as much an appro- 
priation of the use of the land as a more conventional entry 
upon it. 

2. Since there was a taking of private property for public use, 
the claim was “founded upon the Constitution,” within the 
meaning of § 141(1) of the Judicial Code, and the Court of 
Claims had jurisdiction to hear and determine it. 


(ec 
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Should the noise level of low-flying aircraft taking 
off and landing make the land below uninhabitable for 
residential or business purposes, there would not be a 
complete taking of the entire fee. The use and enjoy- 
ment of the land would not be completely destroyed, but 
since its utility is reduced to agrarian or some similar 
purpose a partial taking is present. At the same time 
any noises generated by aircraft while flying in that air- 
space which is above the minimum safe altitude for 
flight, prescribed by the Federal Aviation Agency, and 
which Congress has placed within the public domain, 
would appear to be not redressable under the Federal 
Tort Claims Act (28 USC 1346(b)), although damages 
sustained by such noises would be a fit subject for con- 
sideration under the Military Claims Act (10 USC 
2733). 


THE AVIGATION EASEMENT (flight easement) 
must not be confused with the clearance or obstruction 
easement. An avigation easement allows for the flight 
of aircraft below the minimum safe altitude of flight 
prescribed by,the Federal Aviation Agency in that air- 
space not within the public domain. Such airspace can 
be described as a corridor through which aircraft fly 
when descending below the minimum safe altitude of 
flight in approaching the end of a runway for landing, 
or, when ascending after takeoff to higher altitudes. 
Such easements are taken only over property at the 
approach and take-off ends of a runway.’ The purpose 
of the avigation easement is to permit the penetration 
of aircraft into airspace which is part of the private 
property over which it lies. Noise generated while fly- 
ing within this airspace and which renders the land 
below it unfit for use—but which without the noise would 
be usable—constitutes a taking. 

A clearance easement (obstruction easement), on the 
other hand, is a right vested in the holder of the ease- 
ment to go upon the subservient land and remove natural 
or man-made obstructions within designated boundaries 
and down to designated altitudes. Unlike avigation 
easements, clearance easements are not necessarily 
taken only at the approach and take-off ends of a run- 
way. They are taken wherever it is found necessary to 
assure unobstructed vision to the pilot above a desig- 
nated altitude and to assure that airspace in approach 
and takeoff corridors will be free from natural or man- 
made obstructions. The altitudes above which no ob- 
structions are permitted are substantially lower than 
the flight path which would be approved for approach- 
ing a runway. Both the avigation and the clearance 
easements enjoin the landowner from building into air- 
space needed for the descent and ascent of aircraft onto 
and off of air bases. 


In the case of United States v. Brundum; Judge 
Wisdom, in speaking of the clearance easement said: 


The purpose of the ceiling is to increase the margin of 
safety for flying by assuring that the glide zone will 
be free from natural growth or man-made obstructions 
and the pilots vision unobscured above a designated 
altitude. An avigation easement may or may not con- 
tain provisions dealing with obstructions, but, unlike 
a clearance easement, in express terms, it permits free 
flights over the land in question. It provides not just 
for flights in the air as a public highway—in that 
sense no easement would be necessary; it provides for 
flights that may be so low and so frequent as to amount 
to a taking of the property. Thus when an avigation 
easement is taken, such language is used as: ‘for free 
and unobstructed passage of aircraft through the air- 
space above the portions of clear zones’... (United 
States v. 51.8 Acres of Land, etc. D.C.E.D. N.Y. 1957, 
151 F. Supp. 631, 633); ‘a perpetual and assignable 
right of way and easement in and over .. . for the 
flight of aircraft .. .’ (United States v. 20.07 Acres 
of Land, etc., D.C.E.D. N.Y. 1954, 126 F. Supp. 374, 
375). 

(Continued on page 96) 





5. 28 USC 149}. 
6. 328 US 256. 
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7. Billy P. Moore et ux. v. U.S.; 185 F. Supp 399. 
8. 272 F. 2d 642. 
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POST TRIAL DEFENSE COUNSELLING 


A NOTE 


THE AVERAGE DEFENSE counsel in naval courts- 
martial is a zealot in pre-trial proceedings, a devotee to 
the interests of his client during trial, and a sloth once 
the court closes after sentencing the defendant. There 
is no doubt that “a defense counsel’s duty to represent 
an accused does not end with the court-martial findings”. 
Yet all too often the defense counsel disregards his 
client’s interests after the trial is over. He does so in 
spite of the wishes of the Congress, the President, and 
the U.S. Court of Military Appeals. 

The Congress urged defense counsel in appropriate 
cases to “forward for attachment to the record of pro- 
ceedings a brief of such matters as he feels should be 
considered on behalf of the accused on review’”.? Quite 
recently the top military court felt obliged to call to the 
attention of defense counsel their responsibility in this 
matter by stating “we refer once more to the infre- 
quently invoked provisions of Code ... which permit 
the defense counsel to prepare a brief to be forwarded”.* 
This task, when undertaken by defense counsel, is one 
which must be quickly accomplished. The brief should 
be submitted prior to the time the convening authority 
acts on the case, and certainly before the general court- 
martial authority’s action in those cases which receive 
such a review. Prompt submission of the brief is neces- 
sary since boards of review may not consider any matter 
not contained in the entire record of proceedings.‘ Con- 
vening authorities, however, are not bound by this “en- 
tire record” limitation. They may, under certain cir- 
cumstances, consider what a guy named Joe said. But 
once they consider it the matter becomes a part of the 
“entire record” and available to boards of review.® And 
it is also clear that the reviewing authorities and boards 
of review may consider many kinds of information. 
Thus the brief need not be on technical points of law. 
It need not be confined to what transpired at the trial. 
It may be most informal. 


THE PRESIDENT HAS also placed post trial duties 
upon defense counsel. The defense counsel in a proper 
case should prepare a recommendation for clemency for 
consideration by the members of the court or reviewing 
authorities.’ It would appear that some court members 
have been frightened away from such clemency recom- 
mendations by decisions of the Court of Military Ap- 
peals. These decisions are to the effect that clemency 
recommendations made by court members which indicate 
they believe punitive discharges adjudged by them 
should be remitted, render their verdicts ambiguous.’ 





. U.S. vy. Darring, 9 USCMA 651, 26 CMR 341. 

. Art. 38(c), UCMJ. 

. U.S. v. Fagnan, USCMA No. 14,441, dec. Feb. 10, 1961. 

U.S. v. Fagnan, supra. 

. Brosman, J. conc. op., U.S. v. Coulter, 3 USCMA 657, 14 CMR 75. 
. U.S. v. Lanford, 6 USCMA 371, 20 CMR 87. 

. Par. 48j(1), MCM 1951. 

. U.S. vy. Kaylor, U.S. vy. Story, 10 USCMA 139, 145, 27 CMR 213, 
219. 
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Actually there is little need for concern in this area. 
A complete discussion of this problem and suggested 
ways to avoid error will be found in a forthcoming 
State of the Law article.’ 

Still another important duty of defense counsel is to 
advise the accused of his appellate rights.° Although 
the Manual states that this should be done immediately 
after trial and that the advice should be general, judicial 
opinion is that immediately after trial is often prema- 
ture and that the advice should be specific." What are 
the specifics concerning appellate rights that the accused 
needs to know? . Taking some liberty with the term 
“rights”, it seems clear that a convicted person should 
know the channels through which his case flows as a 
result of his conviction and sentence, and what he may 
do to affect the ultimate results. Thus, as previously 
discussed, he should be aware of his rights to have 
counsel seek clemency recommendations from the mem- 
bers of the trial court, and to have counsel submit a 
brief on his behalf. He should also be aware of his 
right to seek an appearance before the convening au- 
thority—Request Mast—for the purpose of pleading 
for clemency. If the case is one which is reviewed under 
Article 65(c) of the Code, he should be advised of the 
nature of that review. He at least should know that 
while such review is completed “in the field”, the con- 
viction and sentence are not final until they have been 
examined by a lawyer and approved by a supervisory 
authority, usually a flag or general officer. 


IF THE CASE is to be reviewed by a board of review 
the procedures of such a review should be explained by 
trial defense counsel to his client. The accused should 
know that a board of review is composed of three mem- 
bers who function quite similarly to judges on an ap- 
pellate bench. Usually in the naval service at least 
one of the three is a civilian. All are lawyers having a 
great deal of experience in the field of criminal law. 
These members have the duty of reviewing the entire 
case to determine whether the findings of guilt are 
properly supported in law, whether the members are 
convinced of the guilt of the accused beyond a reasonable 
doubt, and whether the sentence is appropriate. A 
sentence is appropriate when it is fair and just. The 
board of review’s decision as to such fairness is final 
except when it was based upon an erroneous interpreta- 
tion of the law.” * 

Undoubtedly the main appellate “right” of the accused 
at this stage of the proceeding is the right to have coun- 
sel represent him before the board of review. He should 
understand that if he so chooses the board of review 
will consider his case without his representation by coun- 





9. Johnson, E. W., “Recommendations for Clemency by Courts- 
martial,” JAG JOURNAL, September 1961 issue. 

10. Par. 48j(3), MCM 1951. 

11. U.S. v. Darring, supra. 

12. U.S. v. Atkins, 8 USCMA 77, 23 CMR 301. 

13. U.S. v. Zimmerman, 2 USCMA 12, 6 CMR 12. 
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sel. Or, if he submits a request, the Judge Advocate 
General will appoint military counsel to represent him.“ 
The third choice open to him is representation by civil- 
ian counsel of his own selection.” In connection with 
this advice on counsel, the Court of Military Appeals 
struck down a provision in a widely used Army Pamphlet 
which discouraged representation of an accused in cer- 
tain situations.“ The ruling in that case apparently 
caused many trial defense counsel to go to the opposite 
extreme by counselling to the effect that representation 
is free, the accused has nothing to lose, and that he 
should automatically request same. Such advice, which 
points out only what the accused has to gain, seems al- 
most equally as negative as that which contended that 
the accused had nothing to gain. The duty of defense 
counsel is to give both the pros and the cons so that the 
accused can make an intelligent decision. 

THE PLAIN FACTS are that the accused normally 
stands to gain by appellate representation. He thereby 
obtains careful study of his case by a lawyer devoted 
only to the interests of his client. Such study may 
reveal errors of law which can be asserted in written 
briefs and oral arguments before the board of review. 
Such study may also result in contentions that the 
sentence is not appropriate in that it is not fair and 
just under all the circumstances of the case. But there 
are also disadvantages in being represented by appellate 
counsel. Thus if the accused is to be represented, so 
shall the government. Another lawyer devoted to the 
interests of the prosecution enters the picture and at- 
tempts to support the findings and sentence. The ac- 
cused should also know that appellate review of his case 
will be slowed by representation. This is so because 
additional time must be allowed for appellate defense 
and government counsel to prepare their respective cases. 
Normally this additional time is not detrimental to the 
accused. But of course there are sentences which do 
not include confinement or which contain relatively brief 
periods of confinement. In those cases it is quite pos- 
sible that the accused will be detained longer due to his 
request for appellate representation. 

The accused should also be advised in appropriate 
cases that the errors believed to be contained in the 
record of proceedings are those which would permit the 
government to try him again even if he is successful in 
his case before the board of review. Under certain 
circumstances the accused might choose not to assert 
those errors, or indeed he may wish expressly to waive 
them. In this connection later discussion on appealing 
to the U.S. Court of Military Appeals is somewhat 
germane. The important thing is to insure that all 
pertinent factors are explained to the accused so that 
he may make an intelligent decision concerning appellate 
representation “predicated only upon the merits of an 
individual case and the accused’s own desires... 
not . . . based on considerations of service expediency, 
convenience, or its effect upon other and different 
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cases. 
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Sec. 0103.c., NS MCM 1951. 

Rule 6, Rules of Procedure for Proceedings In and Before 
Boards of Review, effective Feb. 28, 1961, App 4, 1955 NS MCM 
1951. 

16. U.S. v. Darring, supra. 

17. U.S. v. Darring, supra. 
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Still another obligation in many cases is to explain to 
the accused the procedures involved in seeking executive 
clemency through the Naval Clemency Board.” And, 
although not of immediate significance, for a general 
understanding of his problems the accused should be 
advised of his right to petition the Court of Military 
Appeals on errors of law if he is unsuccessful before the 
board of review. Also, the accused should be advised 
of his right to petition the Judge Advocate General for 
a new trial in a proper case.” Lastly, if the accused 
has appellate counsel he should understand his right to 
correspond with him through private and confidential 
means.” 

AFTER THE DECISION of the board of review is 
promulgated the accused usually is in need of further 
advice regarding his appellate rights—those involving 
possible appeal to the U.S. Court of Military Appeals. 
Of course the Judge Advocate General in promulgating 
the decision advises the accused as to what his rights 
are. But a bare recital of statutory rights is a poor 
basis for a decision as to whether or not to exercise 
them. At this stage of the proceeding there is no direc- 
tive requiring that the accused receive this vital counsel- 
ling. To overcome this deficiency, many commanders 
commendedly have taken it upon -themselves to insure 
that the accused in this situation receives advice from 
qualified counsel. 
required of them by the Judge Advocate General’s en- 
dorsement concerning appellate rights. All too often 
the accused is advised by an office clerk that he has the 
right to appeal his case to the Court, that counsel will 
be appointed for him, and that he has nothing to lose 
by filing a petition for review. Is this perfunctory 
advice always in the best interests of the accused? 

Decisions of the Court of Military Appeals normally 
are handed down on each Friday at high noon. Copies 
of such decisions reach appellate counsel within a hour 
or twos Counsel on the “winning” side is normally 
soundly congratulated for his “victory”. This is so 
because the decision normally indicates that such counsel 
has performed his assigned duties in an exceptionally 
efficient manner. The accused is of course not present 
at this brief “celebration”. Would he celebrate if he 
were? Quite often the answer must be in the negative, 
for the victory of the accused is more often than not a 
pyrrhic one. 

THERE ARE OCCASIONS when an accused who has 
appealed his case to the U.S. Court of Military Appeals 
learns he “won”. Before his victory celebration com- 
mences, he usually is advised that he is to be tried again, 
that he is right back where he started from with the 
exception of the fact that he cannot be finally sentenced 
to a punishment more severe than that initially im- 
posed.“ He can further be comforted by the fact that 
he shall be credited with any punishment already 
served.” The error which resulted in reversal of his 
case, and which permitted a rehearing, is normally one 
which can be avoided at the rehearing. The case often 


Many others do nothing more than [| 





18. SecNav Inst. 5815.3. 
19. Chapter XXI, MCM 1951. 
20. Art. 606, The Brig Manual, NavPers 15,825. 


21. Art. 63(b), UCMJ. 
Par. 89c, MCM 1951. 
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is easily susceptible of proof by the prosecution. Fre- 
quently it is a sure bet that the case will again be 
brought to trial with good odds that the accused will 
ultimately be finally convicted with a sentence approxi- 
mating that received at the first trial. As Judge Lati- 
mer once pointed out, a victory can indeed be a hollow 
one for the accused.” Did the accused know of these 
possibilities or probabilities when he was faced with the 
question of appealing? Perhaps he may have preferred 
not to appeal had he been given all the facts pertinent 
to his case. 

But why not appeal? Although statistics would also 
be a poor basis for determining whether to appeal or 
not, they do shed some light on what is gained by the 
composite serviceman as a result of appeals. Let us 
look at the composite naval accused for a period of two 
years. During fiscal years 1959 and 1960 the Court of 
Military Appeals took action on 607 petitions submitted 
by naval service defendants. The petitions were denied 
in 541 of those cases. The Court affirmed the convic- 
tions in 19 cases. Thus only 47 persons won “victories”. 
And what did they win? 

The Court of Military Appeals dismissed the prosecu- 
tion in only two cases, one for insufficiency of evidence 
and the other for multiple errors, terming that trial a 
catalogue of confusion. In the remaining 45 cases, all 
were returned to the Judge Advocate General by the 
Court under orders which permitted either a reassess- 
ment of the sentence or a rehearing on the findings 
and/or sentence. Of the 45, 5 certainly gained because 
appropriate authorities for various reasons concluded 
that further hearings were impracticable and therefore 
terminated the prosecutions. Of the remaining 40, one 
was acquitted at the rehearing. The remaining 39 cases 
either were reheard with ultimate conviction, or had 
the sentences reassessed. In those cases a major 
factor—the punitive discharge—was eliminated from 
the sentence in 13 instances, mostly because the de- 
fendants had demonstrated themselves to be capable of 
useful service during the long time required for comple- 
tion of appellate review—in other words the punitive 
discharges were eliminated as pure clemency actions. 
Of the remaining 26, six received a reduction in the 
period of confinement ranging from three to 12 months. 
Twenty of the 47 ended up exactly the same as before 
their “victories”. The twenty who won but benefited 
not were divided evenly between rehearings and reas- 
sessments. It would thus appear that about one-half 
of those “winning” their cases before the Court of Mili- 
tary Appeals ultimately received a substantial benefit. 
If so, approximately 24 persons out of 607 were happy 
with the final results. 

THE FOREGOING DOES not of course indict the 
idea of appellate processes. Books could be written ex- 
tolling the virtues of this vital right. Without appellate 
processes the judicial system would be chaotic. But the 
foregoing does indicate that a person convicted of an 
offense should look at all the pages between the covers 
before he makes up his mind whether or not to appeal 
his case. It would appear that the person who has an 





23. U.S. v. Williams, 11 USCMA 459, 29 CMR 275. 









approved period of confinement of substantial duration 
could indeed appeal in the dark without substantial detri- 
ment of any kind. But the short termer should look 
at the whole picture. He should decide what to do only 
after considering all facets of his case. These include 
a hard look at the actual benefit he is apt to receive, the 
extra time spent awaiting the ultimate results, and the 
emotional aspects of facing another trial. 

The person faced with the decision of appealing his 
case should also be advised as to his possible choices of 
status while prosecuting his appeal. Thus he of course 
may remain on the active list pending final review of 
his case. He also may under certain circumstances 
choose immediate release from the service without fore- 
closing his right to appeal to the Court.* He should also 
be acquainted with the fact that under certain circum- 
stances he can prosecute his appeal while on leave with- 
out pay or allowances.” 

These are some of the things which should be done. 
Probably there are many other ways in which counsel 
should help his client. Most of the areas mentioned 
here cam adequately be counselled in by any good naval 
officer. A few perhaps should be gone into only by at- 
torneys. But most non-lawyer defense counsel are lo- 
cated near trained legal personnel. The latter are lo- 
cated within their commands only to serve. Their advice 
should be freely sought in problem areas in which only 
they should be expected to know the answers. When 
you are a defense counsel, lawyer or not, be certain you 
properly discharge your solemn obligations in post-trial 
matters. 


COL. OLIN W. JONES, USMC 


Office of the Judge Advocate General 
Director, Appellate Defense Division 





24. Sec. 0122, NS MCM 1951. 
25. SecNav Inst. 1050.3. 





CONFLICTS OF INTERESTS (Continued from page 77) 


civil penalty of forfeiture of retired pay.? The 
kind of interpretation applied by the Supreme 
Court in Dixon-Yates to 18 USC sec. 434, sug- 
gests a greater possibility that the Court might 
not adopt the Navy view of sec. 281. In fact, a 
recent Court of Appeals decision, while not con- 
clusive of the point, indicates clearly an as- 
sumption that the statute is to be interpreted as 
a prohibition with criminal sanction.® 

THE OTHER OPINION of the Navy Judge 
Advocate General requiring re-examination in 
the light of a Dixon-Yates-type approach is the 
opinion of 20 July 1959 concluding that activi- 
ties in the area of “technical liaison” are not 
included in the prohibitions restricting retired 
Naval personnel from selling to the Navy 
(JAG:00:vmp, Ser. 4858). The broad brush 


7. See also 5 USC Sec. 59c (two year restriction on selling to U.S. by 
retired military). 
8. U.S. v. Gillilan et al (C.C.A. 2d, 5 Apr. 1961, #26331). 
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technique of the Dixon-Yates opinion lessens 
the prospect of judicial acceptance of this dis- 
tinction in spite of the persuasive reasoning of 
the JAG. 

It is not surprising that the latest decision of 
the Comptroller General on this subject relies 
heavily on the Supreme Court decision.® Gen- 
eral Selden raised the question of whether he 
would be required to forfeit retired pay if he 
accepted a civilian position with a military sup- 
plier that would use his services in “product-de- 
velopment” and require his calling on military 
officers at military installations to determine 
the needs of the services. 

The Comptroller General held that the con- 
tract as described would involve “selling” and 
result in forfeiture of retired pay pursuant to 
sec. 6112b. He also noted that the issue would 
be raised regardless of contract terms if General 
Selden’s activities ever in fact should bring him 
into contact with Navy Department personnel. 
“Product-development,” on the other hand, is 
suggested as an activity free of these restric- 
tions, regardless of the fact that the product 
may be designed for ultimate sale to the 
military. 

Apparently conditions can be expected to get 
worse before they get better. The potential 
contribution of retired military personnel in 
the field of technical liaison between the services 
and industry is as great as ever. Restrictions 
on dual employment and dual compensation pre- 
clude any general or widespread retention of 
these persons in Government in civilian posi- 
tions. Strict application of conflict-of-interest 
statutes further narrows the limited opportu- 
nity for their private employment by defense 
contractors. 





9. Lt. General John T. Selden, USMC, retired; digested in 29 U.S. 
Law Week 2449. 





RECENT DECISIONS OF 
THE COMPTROLLER GENERAL 


MILITARY PERSONNEL—Naval Reserve—Dual Enlistments in Dif- 
ferent Services 


@ Although an enlistment in the Naval Reserve prior 
to discharge from an Army enlistment was in violation 
of section 4 of the Naval Reserve Act of 1938, 52 Stat. 
1176, which provided that no member of the Naval Re- 
serve should be a member of any other naval or military 
organization except the Naval Militia, the member’s 
action, after his discharge from the Army, in notifying 
the Commandant of the Naval district concerned of his 
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change of address and his subsequent tour of active duty | 
in the Naval Reserve may be construed as a ratification 2 
by the member of his enlistment contract as of the date [7 





of notification of change of address, and, therefore, the 


member may be credited for longevity pay purposes with 
service as an enlisted member of the Naval Reserve from 
and after the date of such notification. Comp. Gen. 
decision B—144727 of 25 January 1961. 


MILITARY PERSONNEL—Training—Legal Training Prohibition—Bar 
Reviews 


@ The enrollment in law refresher courses by Marine 
Corps officers who hold law degrees and the taking of 


bar examinations must be considered as for the purpose | 


of qualifying the officers as lawyers and therefore within 
the prohibition in section 517 of the Department of De- 
fense Appropriation Act, 1961, 74 Stat. 352, against the 


use of appropriated funds for training in any legal | 


profession so that pay and allowances, per diem, travel 
expenses and tuition for such officers attending law 
refresher courses and taking bar examinations may not 
be authorized. Comp. Gen. decision B-144647 of 26 
January 1961. 


MILITARY PERSONNEL—Retired Pay—Fleet Reservists—Less Than 
20 Years of Service—Election 


@ The fifth proviso of section 204 of the Naval Reserve 
Act of 1938, which was added by section 2 of the Act 
of August 10, 1946 (now 10 USC 6830) and which 
permits enlisted persons who qualify for transfer to 
the fleet reserve under section 203 of the Naval Reserve 
Act of 1938 to elect to be transferred under section 204, 
is written in broad terms and its application is not 
limited solely to those persons with 20 years’ service 
who qualify for transfer to the fleet reserve, even 
though the legislative history of the fifth proviso in 
section 204 of the Act of August 10, 1946, refers to 
men who had completed 20 years’ service; therefore, a 
Marine Corps member with less than 20 years’ service 
who, after August 10, 1946, qualified under section 203 
for transfer to the Fleet Marine Corps Reserve may 
elect to be transferred under section 204 and receive 
retrainer pay computed under that section. Comp. Gen. 
decision B-143948 of 13 January 1961. 








MILITARY PERSONNEL—Reti t—Revocati New Evidence 


@ Orders which revoke an Army enlisted member’s re- 
tirement order based on length of service under 10 USC 
3914 after its effective date are not legally effective, 
assuming that the member was advised of the original 
orders and that he passed the final-type physical exami- 
nation; therefore, since the member was placed on active 
duty on the day following the effective date of the re- 
tirement orders, he was properly paid active duty pay 
and allowances until the effective date of second retire- 
ment orders which provided for a 60 percent disability 
retirement, however retired pay is for computation on 
the basis of the member’s status under the first orders, 
plus any increase, if any, payable for duty after retire- 
ment. Comp. Gen. decision B—144041 of 17 January 
1961. 

(Continued on page 94) 
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APPOINTING ADDITIONAL MEMBERS 


TO THE COURT 


A COMMENT 


AN OCCASION MAY arise when, through chal- 
lenge, a special court-martial is, prior to the plea, re- 
duced to three enlisted members, none of whom have 
had any previous court-martial experience. What 
should the convening authority do when informed of 
this situation? Keep his hands off and possibly let the 
court bumble the assignment, or should he appoint an 
additional member who is qualified to handle the duties 
of president of the court? And after the plea, what 
are the requirements for the appointing of additional 
members by the convening authority? 

With respect to the convening authority’s authority 
to appoint additional members to a court-martial after 
the arraignment of an accused, Article 29(a) Uniform 
Code provides as follows: 

No member of a general or special court-martial shall be absent 

or excused after the accused has been arraigned except for physi- 


cal disability or as a result of a challenge or by order of the 
convening authority for good cause. 


This is further amplified in paragraph 37b, MCM, 1951: 


Exceptions.—No member of a general or special court-martial shall 
be absent or excused after the accused has been arraigned except 
for physical disability or as a result of a challenge or by order of 
the convening authority for good cause (Art. 29a). Military 
exigencies or emergency leave, among others, may constitute good 
cause for such a relief. The determination of facts which consti- 
tute good cause for the excuse from attendance or the relief of a 
member after arraignment rests within the discretion of the con- 
vening authority. Ordinarily, he should not appoint additional 
members to a general or special court-martial after the arraign- 
ment of an accused unless the court is reduced below a quorum; 
if practicable, he should excuse from future sessions of the court 
in a particular case any member who was absent when testimony 
on the merits was heard, or other important proceedings were 
had. [emphasis supplied] 

In the case of United States v. Whitley,’ authored by 
Judge Latimer, the Court of Military Appeals was con- 
fronted with a factual situation that required an inter- 
pretation of this paragraph. Following challenges, the 
court was reduced to two ensigns and a warrant officer. 
The accused was arraigned and a plea of not guilty 
entered. With the examination of the first witness, it 
appeared that the prosecution would encounter difficulty 
in introducing its evidence since the president was sus- 
taining defense counsel’s objections to its admissibility. 
Trial counsel thereupon requested a recess, during 
which he contacted the convening authority, who di- 
rected that the court be recessed until the appointment 
of a more experienced president. The new member 
appointed by the convening authority became the pres- 
ident by virtue of his rank. Defense counsel objected 
to this procedure. 

In discussing the issue raised by the convening au- 
thority’s appointing a new president following the in- 





1. U.S. v. Whitley, 5 USCMA 786, 19 CMR 82. 


troduction of evidence on behalf of the prosecution the 
Court of Military Appeals expressed the opinion that: 
Undoubtedly, prior to arraignment, the convening authority has 
discretion to change the composition and membership of the court 


in whole, or in part, but his authority narrows considerably after 
the accused has entered his plea.2 [emphasis supplied] 


Then the Court went on to hold that: 


We interpret the word “ordinarily” to place some restriction on 
the powers of a convening authority after arraignment, and we 
believe the limitation to be this: After a plea has been entered, 
good cause must exist before additional members may be appointed, 
if there is a quorum presenti to continue with the hearing. In 
United States v. Grow, we held that, after arraignment, a con- 
vening authority may remove court-martial members only where 
good cause is shown, and we believe the same standard must be 
met in the converse situation, which is represented here. [em- 
phasis supplied] 

The application of the rule announced in the Whitley 
case‘ hinges on the interpretation placed on the word 
“arraignment.” Does the arraignment include the plea 
so that whatever transpires after the arraignment must 
necessarily be subsequent to the plea also? In this re- 
gard, paragraph 65a, MCM, 1951 provides that “The 
pleas are not part of the arraignment.” Contrarily, in 
civil law,> and under Naval Courts and Boards, the 
arraignment also included the pleas of the accused.’ 
However, the separation of the plea and the arraignment 
is a long-standing military (Army) rule.’ 

In interpreting paragraph 62 of the Manual for 
Courts-Martial, U.S. Army, 1949, which contains an 
identical provision relating to the addition of members 
to that set forth in paragraph 65a, MCM 1951, the Court 
of Military Appeals, in Houghtaling * held that the plea 
was separate from the arraignment. In a later case,’ 
authored by Chief Judge Quinn and concurred in by 
Judge Latimer involving a question as to the precise 
point at which jeopardy attached, the Court again ex- 
amined the terms arraignment and plea: 

Consequently, the time that the court is sworn to try the issues 

cannot be regarded as the time that jeopardy attaches. A second 

possible time is the arraignment. That stage of the trial fixes the 
time when the accused’s voluntary absence will not prevent the 

court from proceeding to verdict and sentence. United States v. 

Houghtaling, 2 USCMA 230, 8 CMR 30. However, at that stage 

the proceedings are still substantially preliminary. Various mo- 

tions for appropriate relief can be interposed, and the accused has 
not yet entered a plea. [emphasis supplied] 

Appendix 8a MCM, 1951, page 507, et seq., indicates 
that there can be several steps in the proceedings, fol- 





2. See footnote 1, supra, p. 789. 

3. U.S. v. Grow, found at 3 USCMA 77, 11 CMR 77. 

4. See footnote 1, supra. 

5. Crain v. U.S., 162 U.S. 625, 16 SupCt 952. 

6. Naval Courts and Boards 1937, sec. 411. 

7. U.S. v. Pierce ACM 4109, 2 CMR 769. 

8. U.S. v. Houghtaling, 2 USCMA 230, 8 CMR 30. 

9. U.S. v. Wells, 9 USCMA 509, 512, 26 CMR 289, 292. 
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lowing the arraignment and yet prior to the plea—not 
recognized in Whitley.” 


Arraignment: TC: The charges have been properly referred to 
this court for trial, and with their specifications, are as follows: 
7 . 7” * . 

Notice of Service: TC: The charges were served on the accused 

by me (—) 19—. . how do you plead? 
NOTE.—This completes the arraignment, of which the pleas are 
no part (65a) 
7 








* - - 

Motions, etc. TC: Before receiving your pleas, I advise you that 

any motions to dismiss any charge or to grant other relief 
should be made at this time. 
NOTE.—Motions to dismiss and for other relief, such as motions 
to sever, for continuance, or for examination of the accused 
because of suspected insanity, are properly presented at this 
point; all proceedings and action thereon will be recorded. 
See 53d, 67 and 68. Any explanation of the accused’s right to 
move that a charge be dismissed (53h, 68c) because barred by 
the statute of limitations, and the accused’s response thereto, 
will be recorded. 

DC: Defense moves that Charge 
former acquittal, on . by a court-martial convened pur- 
suant to , dated 19—, of the charge of » 
(reciting charge and specifications in full) (moves that ) 

This is followed by rulings on the various motions, 

amendment of the charges, votings on the rulings, and 
other steps prior to the actual plea of the accused. Thus 
it may be seen that there is potentially a considerable 
portion of the proceedings that could transpire between 
the end of the arraignment and the entry of the plea. 

If paragraph 376, MCM 1951, is to be followed 

literally, then additional members could “probably” not 
be added after the arraignment but prior to the plea as 
long as a quorum existed. (I use the word “probably” 
because Judge Latimer, in Whitley * indicated that the 
need for more experience in the court might have “some 
merit” as a basis for appointing an additional member 
even after evidence was introduced, if that were the sole 
reason.) However, the Whitley case apparently stands 
for the proposition that any time prior to the plea, 
even if it be after the arraignment, additional members 
may be added with a showing of good cause. The point 
of departure is the plea then rather than the arraign- 
ment. It is considered doubtful, however, that the 
Court in the Whitley case intended to overrule, as such, 
its earlier position with respect to the separation of the 
plea and arraignment. Such an interpretation would 
also be in conflict with the holdings in later cases as 
shown. Nevertheless, the Court has, by its language 
opened up the question as to the meaning and scope of 
the word “arraignment.” To be on the safe side, and in 
strict conformance with the provisions of paragraph 37b 
and 65a MCM, 1961, it would be well to appoint ad- 
ditional members prior to arraignment, if good cause 
cannot be established to justify later appointments. 

AS TO WHAT constitutes good cause the Court of 

Military Appeals in the Grow case * determined that the 
existence of a true military exigency satisfied that re- 
quirement, and, in United States v. Allen,* involving 
a related situation, it was held that only the convening 
authority has the right to excuse members from attend- 
(Continued on page 96) 





. be dismissed because of 
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11. 
12. 
13. 


See footnote 1, supra. 
See footnote 1, supra. 
See footnote 3, supra. 
U.S. v. Allen, 5 USCMA 626, 18 CMR 250. 
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COMPTROLLER GENERAL DECISIONS 
(Continued from page 92) 


MILITARY 
Obstacles 


PERSONNEL—Demolition 


Duty Pay—Underwater 


@ The legislative history of section 204(A) (7) of the 
Career Compensation Act of 1949, 37 U.S.C. 235(A) (7), 
authorizing incentive pay for demolition of explosives, 
indicates that such was authorized primarily for under- 
water demolition teams of the Navy. Therefore, the 
term “Underwater” in the phrase “Demolish by the use 
of explosives underwater objects, obstacles, or explo- 
sives” in section 9(B), Executive Order No. 10152, as 
amended, must be construed as modifying not only 
“objects” but also the words “obstacles” and “ex- 
plosives”. 

Members of the Uniformed Services who, in connection 
with assignment to various military occupational spe- 
cialties, are taught how to set underwater demolition 
charges may not have such training duty regarded as a 
primary duty involving demolition of explosives to be 
entitled to incentive pay for demolition duty, notwith- 
standing that the duty may be performed under ex- 
tremely hazardous conditions. Comp. Gen. decision 
B-141856 of 27 April 1960. 


MILITARY PERSONNEL—Retired Pay—Forfeiture—Effect of Act of 
September 1, 1954, Prohibiting payment to persons convicted of 
certain offenses—Effective date 


@ The effective date of a conviction for stoppage of re- 
tired pay pursuant to section 1 of the Act of Septem- 
ber 1, 1954, 5 U.S.C. 2282, should, in the absence of an 
authoritative judicial decision, be determined in a man- 
ner which will result in the least expenditure of public 
funds so that the day a jury returns a verdict of guilty, 
rather than a later date when the judgment is ordered 
executed, should be considered the time of conviction 
and retired pay stopped the following day, Comp. Gen. 
decision B—142314 of 4 May 1960. 


MILITARY PERSONNEL—Quarters Allowance—Commencement and 
Termination—Detachment and Reporting Days 


@ In view of representations that the rule denying mem- 
bers of the uniformed services quarters allowance on 
the date government quarters are terminated, incident 
to a permanent change of station, puts the member to 
his own expense to procure sleeping accommodations for 
himself and his family, because quarters are normally 
vacated during working hours and seldom does the mem- 
ber report to the new station the same day, the rule 
will not be followed; therefore, the issuance of regula- 
tions which will permit payment of quarters allowance 
on the date of termination and will preclude payment 
on the date of assignment of public quarters is a reason- 
able and proper exercise of authority under section 
302(E) of the Career Compensation Act of 1949, 37 
U.S.C. 252(E) and Executive Order No. 10204. 38 
Comp. Gen. 713, overruled. Comp. Gen. decision 
B-143506 of 28 December 1960. 


Prepared by the Finance Branch, 
Office of the Judge Advocate General 
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| lage or town, call the municipal police. 
' the open highway, call either the nearest State Police 
| Station or the County Sheriff’s Office. 


LEGAL ASSISTANCE NOTE 


WHAT TO DO AFTER AN AUTOMOBILE ACCIDENT 


EVEN THE BEST drivers are subject to automobile 
accidents. We all, therefore, should know what steps . 
to take immediately thereafter to best protect the life, 
limb and property of those involved. Doing the right 
thing, in the right way, at the right time, may save a 
life, perhaps your own; it will always minimize, and 
often avoid, legal problems. 

What steps should you take after you have been in- 
volved in an accident with another vehicle or a pedes- 
trian? 

STOP YOUR VEHICLE... 


Never leave the scene of an accident in which you or 
your vehicle were involved without stopping. No mat- 


» ter how slight the collision, failure to stop may subject 


you to criminal prosecution, even though the accident 
was not your fault. You should stop your vehicle as 
soon as possible without further endangering any 
person or property, and without obstructing traffic. Do 
whatever is necessary to warn on-coming traffic, in 
order to prevent further accidents. If possible, station 
someone to warn approaching vehicles. At night, use 
flares or reflectors or your flashlight, if available. 


AID THE INJURED... 


If any person has been injured, call a doctor or an 


» ambulance, or both. Until assistance arrives, do all 


you can to aid those who might have been injured, but 
be careful. Unless you are proficient at rendering first 
You may make matters worse instead 
For example, moving an injured person may 
aggravate his injury. 


CALL THE POLICE... - 


Policemen are trained to handle any situation that may 
result from or arise after an accident. If you are in- 


| volved even though you are not physically injured, you 
' may suffer from shock and excitement which makes it 


difficult for you to think clearly at the time. Let the 
policeman take over when he arrives. He will handle 
any emergency and investigate the accident. His re- 


port of investigation may be helpful to you later if legal 


_ action becomes necessary. 


If the accident occurs within the limits of a city, vil- 
If it occurs on 


GIVE NECESSARY INFORMATION ... 


_ It is generally required by all States that the driver 


of any vehicle involved in an accident give his name, 
address, and the license number of his vehicle to the 
other party. If he is so requested, the driver must 
exhibit his operator’s or chauffeur’s license. Leaving 


the scene of an accident without furnishing such in- 
formation may subject you to criminal prosecution. 


IF YOU COLLIDE with a vehicle which is unat- 
tended, the law requires you to locate the operator or 
owner of the vehicle and give him your name and ad- 
dress, or to leave in a conspicuous place on or in the 
unattended vehicle a written message giving the above 
information and the circumstances of the collision. 

The best policy is to give no more information than 
the law requires. Do not comment on the cause of the 
accident, and admit nothing though you think you were 
in the wrong. You may discover later the other party 
was equally or more to blame. In addition, immediately 
after an accident you will most likely be emotionally or 
physically upset, to such an extent that you will be un- 
able to decurately appraise the situation. There will 
be time later to explain what happened. No one can 
force you to give an opinion as to the cause of the ac- 
cident, at police headquarters or elsewhere. You have 
a right to consult an attorney before making any state- 
ment. 

The law requires you to give certain information. By 
the same token, you are entitled to the same informa- 
tion, from the other party involved in the accident. Do 
not fail to obtain this information. In addition to the 
names and addresses of the persons actually involved, 
try to obtain the names and addresses and, if possible, 
written statements, of all persons who witnessed the 
accident. Witnesses will be extremely important later if 
legal action becomes necessary. You should also make 
notes of important aspects of the collision to help you 
remember them. 

For example, a diagram showing the exact position 
of the vehicles before and after the accident may be of 
great value later. Step off skid marks and other im- 
portant distances. 


SEE YOUR DOCTOR... 


If there is any doubt at all about your own condition 
or the condition of other passengers in your vehicle, 
see your physician immediately for an examination. In- 
sist that your passengers see their physician, then be 
guided by his findings. 


ACCIDENT REPORTS... 


It is generally provided by State law that motorists in- 
volved in accidents must file reports of such accidents. 
Where deaths or injuries are involved it is necessary 
to notify the local police, sheriff or highway patrol by 
the quickest means available in order that they may give 
prompt assistance; and, where death, injury or prop- 
erty damage is involved, the Safety-Responsibility Laws 
of most states require that separate reports be filed 
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within a specified period in order that security may be 
posted for claims arising out of the accident. 

In addition, notify your liability insurance com- 
pany immediately and if your vehicle was damaged, 
notify your collision company as well. 

You are strongly advised to learn your legal duties in 
connection with accident reporting since it generally is 
not sufficient to let the other driver make the report or 
merely call the police to investigate at the scene of the 
accident. This, of course, can be accomplished through 
your Legal Assistance Officer. 


AVOID RUSH SETTLEMENTS ... 


If your vehicle is covered by insurance, make a full 
and true disclosure of all the facts to your insurance 
company. The company’s adjustors will probably handle 
the matter for you. If you do not carry insurance, or 
your possible liability exceeds the amount of your policy, 
then you should consult your attorney before paying or 
receiving any money in settlement. Under all circum- 
stances, wait until the full extent of the injury or dam- 
age can be ascertained before you agree to a settlement. 
Refuse those who volunteer to adjust your case for you, 
or would hurry you to settlement. Beware of a lawyer 
or other person who solicits your case, no ethical at- 
torney would employ such methods of obtaining clients. 


LCDR OLIVER E. DAVIS, USN 
Office of the Judge Advocate General 





JET AIRCRAFT NOISE 
(Continued from page 88) 

As a matter of policy, avigation easements are not 
acquired judicially by any Agency of the Department of 
Defense. Nor are such easements acquired administra- 
tively. However, the Department might become a re- 
cipient of an avigation easement as the result of a suit 
initiated by the party whose property rights are being 
abrogated. On the other hand, clearance or obstruction 
easements are normally acquired by the Government in 
condemnation proceedings. 

The holding, by the government of a clearance or ob- 
struction easement, permits the government to enter 
upon and keep the air corridor at the ends of runways 
clear of obstructions, and prevents the property owner 
from building into such airspace. Such an easement 
does not preclude the property owner bringing a suit 
for the actual invasion of such airspace by aircraft 
taking off and landing, however. The holding by the 
government of an avigation easement on the other hand 
does not necessarily give the government the right to 
keep clear the air corridor over which the easement is 
held, but does preclude the property owner from build- 
ing into such airspace. 


CONCLUSION 


WHILE THE NOISE of military jet aircraft is recog- 
nized as a community problem today, technological ad- 
vancements have been made in an effort to reduce it, 
at no cost in performance. Military operations from 
air bases are not subject to being judicially monitored 
by injunction. Avigation and clearance easements are 
two different interests in reality. While noises created 
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in flying above the minimum safe altitude for flight 
would not appear to be redressable under the Federal 
Tort Claims Act, those created by continuous flight 
below that altitude which are substantial and render 
the land unfit for use, or a particular use, constitute a 
taking under the Fifth Amendment, for which compen- 
sation may be sought under the Tucker Act. 





JAG JOURNAL NOTES 


Many requests have been received as to (1) the avail- 
ability of a recent Index to JAG Journal articles, and 
(2) guidance for permanent binding of the Journals, 
A definitive Index embracing a four-year period ending 
December, 1960, will be available late summer. Jour- 
nals published during calendar year 1961 constitute 
Volume XV, which will carry sequential pagination. An 
Index to articles of the Volume will be found in the 
final issue of the year. 





COURT MEMBERS 

(Continued from page 94) 
ing proceedings, and that the absence, though excused 
by the trial counsel, of seven of the fourteen members 
at the start of the trial, required a rehearing. In the 
case of United States v. Boysen,“ a question arose as to 
the authority to excuse the law officer and replace him 
with another during a long continuance following the 
commencement of the trial. After determining that 
the substitution of a law officer was subject to the same 
requirement of good cause as the substitution of a 
member, the Court of Military Appeals proceeded to 
analyze the term “good cause.” It noted that the term 
is not defined in the Code or the Manual but pointed 
out that the latter gives some informative examples: 


* * * We have pointed out that the convening authority’s discre- 
tion is subject to review on appeal. United States v. Whitley, 
5 USCMA 786, 19 CMR 82; United States v. Grow, 3 USCMA 77, 
11 CMR 77; see also House Hearings, op. cit., page 1081. Also, 
we laid down a general guide for such appellate review. In the 
Grow case we said: 

‘Because the substitution of court members after arraignment is 
such a departure from the principles applicable to jury trials, and 
presents such a risk of abuse, we will view with circumspection 
any relief of a member after arraignment. Records of trial should 
set forth in detail the basis of the absence or relief of any member 
and affirmatively establish that such absence or relief falls within 
the provisions of the code.’ * * * 

Be that as it may, good cause contemplates some sort of critical 
situation as distinguished from the usual and ordinary. The word 
‘exigency’ imports urgency, necessity, or crisis. Webster’s New 
International Dictionary, 2d ed, page 893. Normal conditions of 
military life do not provide the emergency or exigency constituting 
good cause for relief from court-martial duty while the trial is in 
progress. [emphasis supplied] 


It is apparent from the foregoing that “good cause” 
is an overriding need, and not just a desire to replace a 
law officer or add a member out of whimsy, or to appoint 
one who is favorably disposed toward the prosecution’s 
side. It has been held to include a family emergency.” 


CAPT JOHN P. GIBBONS, USN 
Office of the Judge Advocate General 





14. U.S. v. Boysen, 11 USCMA 331, 336, 147, 152. 
15. CM 404771, Patterson (1960) 30 CMR —. 
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